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MO DAU

1. Tinh cap thiét ciia viéc nghién ctru luin an

Trong bdi canh kinh té thi truong phat trién, BDS HTTTL ngay cang dong
vail trd quan trong trong cac giao dich dan sy, thuong mai, dac biét 1a tin dung
ngan hang va déu tu du an. Tuy nhién, viéc st dung BDS HTTTL lam tai san
bao dam tiém an nhiéu rui ro phap 1y do tai san chua hién hiru, khung phap luat
thiéu dong b, quy trinh xir ly phirc tap va thiéu co ché bao vé quyén loi 16 rang
cho cic bén tham gia, ddn dén tranh chap kéo dai va anh huéng dén hiéu qua xur
ly tai san cling nhu an ninh tai chinh.

Trude thyc tién d6, hoan thién phap luat vé XU ly tai san bao dam la BDS
HTTTL la yéu ciu cép thiét nhim tao mdi truong dau tv minh bach, giam rui ro,
hd tro phét trién thi trudng tai chinh va tin dung an toan. Viéc nghién ctu, tiép
thu kinh nghiém qudc té va dé xuét giai phap thuc tién cho van dé nay s& gop
phan nang cao hiéu qua xir Iy BDS HTTTL, thuc ddy sy phat trién bén ving cua
thi truong bat dong san va tin dung tai Viét Nam. Day ciing la ly do tac gia luc
chon dé tai “Phap luat vé xtr Iy tai san bao dam 1a bat dong san hinh thanh trong
tuong lai & Viét Nam” nghién ctru cho luan an tién si Luat Kinh té.

2. Muc dich va nhiém vu nghién ciru cia luan an

2.1. Muc dich nghién ciru

Trén co s& nghién ctiru 1y luan va ban chat phap 1y vé xtr 1y tai san bao dam la
BDS HTTTL, ludn an dua ra cac luan ctr khoa hoc phép ly va thuc tién nhim nhan
dién nhitng han ché ciia khuon kho phap luat hién hanh va danh gia khach quan hiéu
qua thuc thi tai Viét Nam, tir d6 dé& xuét quan diém va giai phap hoan thién phap luat
theo hudng minh bach, kha thi va nang cao hiéu qua xir 1y trong thuc tién.

2.2. Nhiém vu nghién cuu

Luan an dua ra cac nhiém vu nghién ctru cy thé sau:

Thit nhat, luan 4n nghién cru 1am r6 nhitng van dé 1y uan va ban chat phap 1y vé
xu 1y tai san bao dam la BBS HTTTL;

Thir hai, nghién ctru phan tich, danh gia thuc trang phap luat va hi¢u qua thuc thi
vé xtr 1y tai san bao ¢am 1a BDS HTTTL ¢ Viét Nam hién nay;

Thir ba, nghién ctru dua ra cac dinh huéng va dé xuat cac giai phap hoan thién
phap luét, nang cao hiéu qua thuc hién phap luat vé xir 1y tai san bao dam 1a BPS
HTTTL ¢ Viét Nam hién nay va thoi gian té1 theo hudng kha thi va hiéu qua.

3. P6i twong va pham vi nghién ciru

3.1. Péi twong nghién ciru

- Co s 1y luan dwa trén cac quan diém, hoc thuyét phap 1y vé xir 1y tai san
bao dam 1a bat dong san hinh thanh trong tuong lai;

- Thuc trang phap luat duwa trén quy pham phap ludt vé xir 1y tai san bao
dam 13 bat dong san hinh thanh trong twong lai trong hé thong phap luat Viét
Nam;

- Thyec tién thyuc hién cac quy dinh ctia phap luat vé xtr Iy tai san bao dam 1a
BDS HTTTL & Viét Nam dua trén cac ban an, tai li€u, khao sat thuc dia.



3.2. Pham vi nghién cvuu

- V& noi dung nghién ctru: di sau nghién ctru mot sé hoc thuyét tidu biéu
cac dé cap truc tiép dén xtr 1y tai san bao dam 1a BDS HTTTL; chi gi6i han ¢
nhitng nodi dung tryc tiép lién quan dén hoat dong xur 1y tai san bao dam 1a BDS
HTTTL; tap trung vao loai hinh BBS HTTTL phuc vu muc dich kinh doanh -
thuong mai, khong bao gém loai hinh thuoc chinh sach nha ¢ xa hoi.

- V& khong gian nghién ctru: Nghién ctru duoc trién khai trong pham vi
phap luat Viét Nam

- V& thoi gian nghién ctru: Luan an xem xét va danh gia khung phap luat va
thuc tién thuc hién ké tir thoi diém hé théng phéap luat Viét Nam bat dau ghi
nhan va diéu chinh giao dich lién quan dén BDS HTTTL, chu yéu tir nim 2015
khi BLDS niam 2015 c6 hiéu luc dén thoi diém nghién ctru hién tai nam 2026.

4. Phwong phap luan va phwong phap nghién ciru

- Phuong phap luan duy vat bién ching va duy vat lich str ciia chu nghia Mac
- Lénin.

- Phwong phap phan tich, tong hop va hé théng hoa

- Phuong phap lap luan phap 1y

- Phuong phap so sanh phap luat

- Phuong phap tong két thuc tién

- Phuong phap diéu tra xa hoi hoc

- Phuong phap lich su - phap 1y

- Phuwong phap nghién ctru tinh hudng dién hinh

- Phuong phap du bao khoa hoc

5.Y nghia khoa hoc va thyc tién ciia luin an

5.1. Y nghia khoa hoc ciia luén dn

- Luén 4n d3 lam 13 khéi niém, dic diém cua BBS HTTTL dudi goc do dbi
tugng ciia giao dich bao dam; bo sung cach tlép can ly thuyét d6i voi tai san
chua hién hiru bang viéc van dung cac hoc thuyet Ve vat quyén, 1y thuyét vé tai
san va quyén tai san; chi ra rang cac nguyén tic nén tang nhu ty do hop dong,
bao dam thyc hién nghia vy hay can bang loi ich khong thé ap dung nguyén ven,
ma can duoc tai cau trac cho phi hop véi loai tai san nay

- Luén 4n d4 nhan dién va phan tich cac gidi han noi tai ciia hé théng phap
luat hi¢n hanh trong viéc diéu chinh xir ly tai san bao dam la BBS HTTTL

- Luan 4n da xay dung va dé Xuét mo hinh ly thuyét vé xtr Iy tai san bao
dam la BDS HTTTL, tich hop cac yéu t6 phap 1y, kinh té va riii ro tin dung.

5.2. Y nghia thue tién ciia ludn dn

- Luan 4n d3 hd trg cac chu thé nhu co quan quan 1y, t6 chuc tin dung, chu
dau tu nhan dién hé théng cic bat cap, xung dot va thiéu théng nhat trong cac
quy dinh phap luat hién hanh, tir 46 dua ra cac kién nghi hoan thién phap luat

- Luin an dd gop phan dinh huéng xdy dung quy trinh xtr 1y tai san bao
dam 1a BDS HTTTL theo huéng minh bach, rd rang va du béo duoc, gitp 6n
dinh giao dich va bao vé quyén, loi ich hop phap cua cac bén lién quan.

6. Nhirng dong gop mdéi cia luan an

- Luan an di bd sung hé thong 1y luan vé bat dong san hinh thanh trong



tuong lai voi tu cach 1a dbi tuong cua giao dich bao dam va phat trién 1y ludn vé
xtr 1y tai san bao dam 1a bat dong san hinh thanh trong twong lai trong truong
hop tai san chua hoan thanh, dac biét la viéc xac dinh gidi han quyén xur ly loai
tai san nay, pham vi dinh doat va co ché chuyen giao quyen.

- Luan an da dé xuat khung 1y thuyét méi vé xir Iy tai san bao dam la bat
dong san hinh thanh trong tuong lai; nhan dién cac xung dot phéap luat, tr do
phan tich nguyén nhan va cdu triic phap luat.

- Luén an d3 dé xuat hé thong giai phap hoan thién phap lut bao gdm: xac
dinh 1 thoi diém phat sinh quyén xur 1y tai san bao dam 1a bat dong san hinh
thanh trong tuwong lai, xay dung co ché dinh gia phu hop, 1am 13 vai trd ctia chu
dau tu; thiét lap co ché minh bach thong tin, va quy dinh thir ty wu tién thanh toan.

- Luan an di xay dung quy trinh xtr Iy tai san bao dam 13 bat dong san hinh
thanh trong twong lai, ddng thoi cung cip cac tiéu chi nhan dién rui ro phap 1y
va kinh té lién quan dén loai tai san nay trong thuc tién.

7. B6 cuc ciia luin 4n

Ngoai phan md dau va két thuc, luan an gdm 04 chuong:

Chuong 1: Tong quan tinh hinh nghién ctru va co s¢ 1y thuyét nghién ciru

Chuong 2: Nhitng van dé 1y luan vé phap lut xir 1y tai san bao dam 13 bat
dong san hinh thanh trong tuong lai

Chuong 3: Thyc trang phap ludt va thyc tién thyc hién phap luat vé xir 1y
tai san bao dam 14 bat dong san hinh thanh trong twong lai & Viét Nam

Chuong 4: Dinh hudng, giai phap hoan thi¢n phap luat va nang cao hiu
qua thuc hién phap luat vé xtr 1y tai san bao dam la bat dong san hinh thanh
trong tuong lai & Viét Nam
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” CHUONG1
TONG QUAN TINH HINH NGHIEN CU'U VA
CO SO LY THUYET NGHIEN CUU

1.1. Tong quan tinh hinh nghién ciru

Luén 4n tiép can, phan tich cac cong trinh lién quan theo cac nhém van dé sau:

1.1.1. Nhém céng trinh nghién civu lién quan Iy ludgn vé phdp ludt xiv Iy
tai san bdo dam la bit dpng sin hinh thanh trong twong lai

- Sach chuyén khao “Binh ché Phap ludt Dan sw thoi Phap thuoc va Viét
Nam Céng hoa” (Chu thé va tai san) cua tac gia Huynh Cong Ba.

- Sach chuyén khao “Tai san va vdt quyén” cia nhom tac gia Phung Trung
Tap va Kiéu Thi Thuy Linh.

- Sach chuyén khao “Vit quyén trong phdp ludt dan s Viét Nam hién dai”’
cua tac gia Nguyén Minh Oanh.

- Sach chuyén khao “Gidi han quyén sé hitu theo phdp ludt dan sw Viét
Nam” cua tac gid Duong Quynh Hoa.

- Séach chuyén khdo “Understanding Property Law” cua John G.
Sprankling, 1992.

- Sach chuyén khao “Phdp ludt vé cdc bién phdp han ché rii ro trong hoat
dong cho vay ciia t6 chire tin dung & Viét Nam va mot sé nude trén thé gidi” cia
tac gia L& Thi Thu Thuy.

- Sach chuyén khao “Phdp ludt vé giao dich bao dam trong hoat déng cdp
tin dung ¢ Viét Nam” cta nhoém tac gia Poan Pac Luong, Vién Thé Giang, V5
Thi My Huong,

- Sach chuyén khao “Phdp ludt vé dinh gid tdi san thé chdp trong hoat déng
tin dung tai cac ngan hang thwong mai Viét Nam” cua tac gia Lé Thi Thao

1.1.2. Nhom cong trinh nghién cuu lién quan thuc trang phap ludt va
thwe tién thwe hién phdp ludt vé xir Iy tai san bdo dim la bt dong sin hinh
thanh trong twong lai

- Sach “Tai san thé chdp va xir Iy tai san thé chdp theo quy dinh cia Bo
ludt Dan sw hién hanh” cia tac gia Vii Thi Héng Yén,

- Sach “9 bién phdp bdo dim nghia vu hop dong” cia tic gia Truong
Thanh btic

- Sach “Hiéu lic hop dong”’ cua tac gia Lé Minh Hung

- Sach “Ludt nghia vu va bao dam thuc hién nghia vu - Ban dan va binh
Iudn ban dn” cia tac gia Bd Vian Dai

- Sach “Droit dé suretes”, cua nhém tac gia Manuella Bourassin, Vincent
Bremond

- Sach "Psychometric Theory" cua Nunnally & Burnstein.

1.1.3. Nhém cdc céng trinh nghién ciru vé kién nghi hoan thién phdp
ludt va gidi phdp néang cao hiéu qud phdp lugdt vé xi Iy tai san bio dam la bt
dong san hinh thanh trong twong lai .

- Bai viét cua Tong Bi thu Ban Chap hanh TW T6 Lam “Viwon minh trong
héi nhdp quéoc té”.



- Ban téng hop, giai trinh, tiép thu v kién gép ¥ cuia cdc té chire tin dung vé
dir thdo ludt cdc to chire tin dung (sua doi) cua Ngéan hang nha nude Viét Nam,
nim 2023. - Bai viét “Ndng cao hiéu qua té chirc thi hanh phdp ludt gan voi
xdy dwng, hoan thién hé thong phdp ludt” Cuc Quan 1y xir Iy vi pham hanh
chinh va theo doi thi hanh phap luat

- Bai viét “Géc nhin chuyén gia: Dw dn Ludt sira doi, b6 sung mot sé diéu
ciia Ludt Pdu gid tai san — Thé hién quyét tdm ndng cao hiéu qua qudn 1y nha
nuoc” cua tac gid Pham Thi Bao Thoa.

1.2. Panh gia vé tinh hinh nghién ctru lién quan dén luin 4n va nhirng
van dé dit ra can dwoc tiép tuc nghién ciru

1.2.1. Nhitng thanh twu nghién ciru ma ludn dn sé ké thiva

Ké thira vé cach 1y giai hoat dong xtr 1y tai san nhu mét co ché thuc thi
quyén ctia bén nhan bao dam dua trén ca thoa thuin va quy dinh phap luat; cac
nghién ctru da budc dau xdy dung mot khung phan tich phap ly chuyén biét cho
loai BBS HTTTL; cac két qua nay khong chi ¢ viéc nhan dién van dé, ma con &
phuong phap so sanh phép luat dé lam 5 tinh hop 1y va kha nang tiép thu c6 chon
loc vao thuc tién Viét Nam; viéc xac dinh cac hudng cai cach chinh sach va phap
luat.

1.2.2. Nhitng vin dé lu@n dn tiép tuc nghién ciru

1.2.2.1. Hudng tiép cdn ciia ludn dn

K¢é thira c6 chon loc va phan tich toan dién cac nghién ciru trong va ngoai
nude lién quan dén xir Iy tai san bao dam 1a BDS HTTTL. Tac gia ap dung
phuong phap tiép can da nganh, lién nganh, két hop giira xa hoi hoc va phap 1y,
dong thot tham khao kinh nghiém cua Hoa Ky va Phap dé so sanh, phan tich ca
ve 1y luan lan thue tién. Luan 4n ciing tiép can theo chiéu lich str, vira ké thira
gia trj truyén thong, vira phan tich, danh gia thyc trang va dé xuét giai phap hoan
thién phap luat Viét Nam vé xt Iy BDS HTTTL, nhim thic day sy phat trién
bén virng cua thi trudng BPS trong bdi canh hoi nhap kinh té.

1.2.2.2. Cdc khodng tréng nghién ciru va nhitng van dé dwoc tiép tuc
nghién citu trong ludn dn

Thiéu nén tang ly luén chuyén sau vé ban chét “kép” ctia BPS HTTTL (tai san
hién hitu dan, quyén tai san hinh thanh trudc tai san vat chat) trong quan hé bao dam;
chua c6 nghién ctru tép trung vao co ché xur ly tai san bao dam la BDS HTTTL,
dic biét trong cac tinh hudng phue tap; thiéu cic nghién ctru so sanh voi hé
thong phéap luat nudc ngoai; thiéu cac nghién ctru thyc chimg, dya trén ban an,
dir liéu xtr 1y no, khao sat ngan hang va chil dau tu nham danh gia hiéu qua thuc
thi phap luat; chua xdy dung dugc mé hinh va c6 giai phap toan dién dé hoan
thién phap luat xir 1y tai san bao dam 1a BDS HTTTL theo hudéng dong bo, on
dinh, minh bach va kha thi.

Nhitng van dé ma ludn dn can tiép tuc nghién ciru

- Lam rd cac hoc thuyét nén tang dinh hinh phap ludt vé xu 1y tai san bao
dam la BDS HTTTL tai Viét Nam

- Phan tich tong thé qua trinh xdy dung, t6 chirc thuc hién cic quy dinh
phap luat hién hanh, nhan dién nhitng diém phu hop va nhitng bat cap, han ché
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so voi thuc tién quan 1y, giao dich va bao dam quyén loi cic bén.

- P& xuit giai phap nang cao hiéu lyc xtr Iy tai san bao dam 1a BDS
HTTTL, danh gia tinh kha thi va hiéu qua ctia cac giai phap nham bao vé quyén
loi cac bén, dam bao an toan tin dung va thac day thi truong BDS phat trién 6n
dinh.

1.3. Co s6' 1y thuyét ciia Luin an

1.3.1. Ly thuyét nghién ciru

- Hoc thuyét vat quyén

- Ly thuyét vé tai san va quyén tai san

- Ly thuyét vé bao dam thuc hién nghia vu

-Ly thuyet tu do hop dong

-Ly thuyet can bang loi ich

- Ly thuyét vé bao dam an toan hoat dong cap tin dung.

1.3.2. Céu héi nghién ciru va Gid thuyét nghién ciru

Céu héi nghién civu 1: Phap luat vé xir 1y tai san ban dam 1a BBS HTTTL
¢ Viét Nam nén dugc hoan thién trén co so ly luén, hoc thuyét phap Iy nao?

Gid thuyét nghién civu 1: Phap luat vé xu ly tai san ban dam la BDS
HTTTL ¢ Viét Nam chua dugc xdy dung trén mot nén tang 1y luan thong nhat
va hoc thuyét ro rang gy ra sy thiéu thong nhit trong qua trinh thuc hién phap
luat

Céu héi nghién ciru 2: Nhitng han ché trong hé thong phép luat thuc dinh
hién hanh vé xir 1y tai san ban dam 1a BBS HTTTL ¢ Viét Nam 1a gi?

Gid thuyét nghién ciru 2: Han ché trong hé thong phap luét thuc dinh co
thé dén tir su thiu théng nhat trong cac quy dinh cta luat chung va luat chuyén
nganh

Ciu héi nghién ciru 3: Thyc tién thuc hién cac quy dinh phap luit ndy dang
gip nhitg kho khin, vudng mic nao va nguyén nhin cia nhitng khé khin, vidng
mic do6 1a gi?

Gid thuyét nghién citu 3: Thuc tién thyc hién phap luat vé xtr Iy tai san
bao dam 1a BDS HTTTL gip nhiéu kho khin, vudng mac

Céu héi nghién civu 4: Viéc hoan thién phap luat vé xir 1y tai san bao dam
1a BBS HTTTL ¢ Viét Nam can duoc dinh hudng nhu thé nao?

Gid thuyét nghién civu 4: Qua trinh hoan thién phap luat vé xtr 1y tai san
bao dam 1a BDS HTTTL khong thé chi dua trén cac stra dbi don 1¢ timg quy
pham, ma can mot cach tiép can tong thé va dong bo.
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KET LUAN CHUONG 1

Chuong 1 da phac hoa mdt cach toan dién birc tranh nghién ctru li€n quan
dén phap luat xur 1y tai san bao dam 1a BDS HTTTL, qua d6 xac 1ap nén tang
hoc thuat va thuc tién cho toan bo luan an.

Thir nhdt, cac nghién ctru trude day dé cung cap co so 1y luan quan trong
vé tai san, vat quyén, quyen tai san va bao dam thuc hién nghia vu, dong thoi
budc dau phan tich co ché xir 1y tai san bao dam trong phap luat dan sy va phap
luat tin dung. Nhitng két qua nay goép phan hé thong hoa quy dinh phap luat hién
hanh, d4nh gia thyc tién 4p dung va dua ra cac klen nghi hoan thién, tao tién dé
hoc thuat viing chic dé luan 4n ké thira va phat trién.

Thir hai, mac du di dat dugc nhiéu thanh tuu quan trong, cac cong trinh
nghién ciru van ton tai mot sé han ché, dic biét khi tiép can déi voi BDS
HTTTL. Noéi bat 13 sy thiéu ving mot khung ly thuyét toan dién vé ban chat
phap ly dac thu cua loai tai san nay; con thiéu cac nghién ctru chuyén sau vé co
ché xur 1y trong cac tinh huong phtc tap; thiéu cac phan tich thuc chimg cung
nhu cach tiép can hé théng d01 v6i moi quan hé gitra cac chu thé nhu chu dau tu,
ngan hang va ngudi mua. Pong thoi, cac van dé vé diang ky, cong khai thong tin,
thtr ty wu tién va tinh minh bach trong xtr 1y tai san cling chua dugc nghién ctru
day du.

Thir ba, tr viéc ké thira cac thanh tyu va nhan dién cac khoang tréng
nghién ctru, luan an dd xac dinh rd nhitng van dé trong tim can tiép tuc giai
quyét, bao gdm: xay dung hé thdng 1y luan vé xtr 1y tai san bao dam 1a BPS
HTTTL; phan tich, danh gia toan dién phap luat hién hanh va thyc tién thuc thi;
nhan dién cac bat cAp va nguyén nhan phét sinh; dong thoi dé xuat cac giai phap
hoan thién phap ludt va nang cao hiéu qua thuc tién theo huéng déng bd, minh
bach va kha thi.

Thar tu, luan an duoc trién khai trén nén tang khung 1y thuyét da chiéu, tich
hop cac hoc thuyét vé vat quyén, tai san, quyén tai san va bao dam thyc hién
nghia vu, két hop v6i phuong phép tiép can lién nganh va so sanh phap lut.
Céch tiép can nay bao dam tinh khoa hoc, h¢ thdng, dong thoi tang cuong nang
luc giai thich cac van dé phap 1y phtre tap lién quan dén BPS HTTTL trong bi
canh kinh té thi truong va hoi nhép quoc té.

Thir nam, hé thong cau hoi nghién ciru, gia thuyét va phuong phap tiép can
da duoc xac 1ap chat ché, dinh hudng xuyén sudt cho ndi dung luan an, ddm bao
tinh logic, tinh kha thi va do tin cdy cta cac két qua nghién ctru.

Chuong 1 khong chi 1am rd nén tang 1y ludn va thyc tién ctia van dé nghién
ctru ma con nhan dién cac khoang tréng khoa hoc, xac 1ap dinh hudng va can cu
trién khai cac chuong tiép theo.
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. ., CHUONG2 T
~NHUNG VAN DE LY LUAN VE PHAP LUAT XU LY TAI SAN
BAO PAM LA BAT PONG SAN HINH THANH TRONG TUONG LAI

2.1. Ly luén vé bat dong san hinh thanh trong twong lai va xir Iy tai san
biao dam la bt dong san hinh thanh trong twong lai

2.1.1. Ly ludn vé bit dpng sin hinh thanh trong twong lai

2.1.1.1. Khdi niém bdt dong san hinh thanh trong twong lai

Bét dong san hinh thanh trong twong lai trong quan hé bao dam 14 bat dong
san chua hién hiru hodc chua hoan thién tai thoi diém xac lap bién phap bao dam,
nhung duoc xac dinh hop phap, gan lién voi bat dong san cu thé; dong thoi,
quyén tai san d6i véi bat dong san do6 da phat sinh va co thé chuyén hoa thanh
quyén d6i vat, dugc dung dé bao dam thyc hién nghia vu.

2.1.1.2. Bdc diém bdt déng san hinh thanh trong twong lai

La tai san chua hoan thién vé mit vat chét tai thoi diém giao dich nhung

¢6 co s6 phap 1y xac dinh dé hinh thanh trong twong lai.

Mang ban chét “kép”, vira 14 tai san vat chat twong lai vira 13 quyén tai san
hién tai.

Quyén dbi voi bat dong san hinh thanh trong tuwong lai duoc xac 1ap sém
nhung phu thudc chat ché vao tién do va nang luc ctua chu dau tu.

Muc dich str dung xac dinh rd rang sau khi hoan thanh

Gia tri tai san gan voi qua trinh hinh thanh va hoéan thién trong twong lai

Chju su diéu chinh chit ch& va da ting cta hé thong phap luat.

Co6 muc d0 rui ro cao trong quan hé bao dam

2.1.1.3. Co ché phdp Iy bé tro trong quan hé bdo dam bang bat déng san
hinh thanh trong tuwong lai

Béo dam tai chinh hoan thanh dy 4n (Garantie financiére d’achévement — GFA)

Bao lanh ngan hang

Bao dam bang hop dong tuong lai

2.1.2. Ly ludn vé xir Iy tai sdn bio dim la bit dpng sin hinh thanh trong
twong lai

2.1.2.1. Khdi niém xit Iy tdi san bdo dam la bat dong san hinh thanh trong
tuwong lai

Xtr 1y tai san bao dam 1a bat dong san hinh thanh trong twong lai 1 hoat
dong cua bén nhan bao dam hoac chu thé duoc uy quyén nham hién thyc hoa gia
tri cua tai san trong qua trinh hinh thanh hodc sau khi da hinh thanh, thong qua
viée xir Iy quyén tai san ¢ giai doan chua hoan thién va xir 1y truc tiép bat dong
san khi da hoan thién, nham thu hdi nghia vu bi vi pham theo trinh tu, diéu kién
ma phép luét quy dinh.

2.1.2.2. Bdc diém xit Iy tai san bao dam la bdt ddng san hinh thanh trong
twong lai

Pbi twong xu 1y chuyén tlep giita quyén tai san va tai san vat chat

C6 sy chuyén hoa va chong 16p gitta quyén bao dam tir tréi quyén sang vat
quyén
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Qua trinh xir Iy phu thudc vao tién do xay dung va diéu kién phap 1y cua du
an

Kho khin trong dinh gia tai san tai thoi diém xir 1y.

Rui ro cao do phu thudc vao ning lyc va hanh vi cia chu dau tu.

Gi4 tri thu hdi phy thudc vao giai doan hinh thanh cua tai san.

Co ché xur 1y phirc tap, phén tang va ton kém chi phi.

2.1.2.3. Nguyén tdc chi phéi viéc xir Iy tai san bdo dam la bat dong sdn
hinh thanh trong twong lai

Nguyén tac bao dam an toan tin dung

Nguyén tac bao vé ngudi mua va bén yéu thé:

Nguyén tic can bang loi ich:

Nguyén tic phong ngira rii ro hon 14 xtr Iy hau qua:

2.2. Ly ludn phéap luit xir Iy tai sin bao dam la bat déng san hinh
thanh trong twong lai

2.2.1. Khdi niém va dic diém phdp ludt vé xiv ly tai sin bdao dim la bat
dong san hinh thanh trong twong lai

2.2.1.1. Khdi niém phdp ludt vé xit Iy tai san bdo dam la bat déng san hinh
thanh trong twong lai

Phép luat vé xir 1y tai san bao dam 1a bat dong san hinh thanh trong tuong
lai 1a mot ché dinh phép 1y thudc hé thdng phap luat giao dich bao dam, gdm cac
nguyén tac va quy pham diéu chinh viéc hién thuc hoéa quyén ciia bén nhan bao
dam d6i v6i quyén tai san va/hodc bat dong san dang trong qua trinh hinh thanh,
nham bao dam thuc hién nghia vu, x4c 1ap trat ty uu tién thanh toan va kiém soat
rui ro phap ly phat sinh trong qua trinh chuyén hoa tir trai quyén sang vt quyén.

2.2.1.2. Péc diém phdp ludt vé xir Iy tai san bdo dam la bdt déng san hinh
thanh trong tuong lai

Phat sinh trén co s& quan hé bao dam quyén va nghia vu giita cic bén.

Xac lap trén tinh than ty do thoa thuén trong khudn kho ctia phép luat

Hinh thanh mudn, phan 4nh qua trinh chuyén d6i tir nén kinh t& ké hoach
hoa tap trung sang kinh té thi truong.

Hudng t6i can bang loi ich giita cac bén va bao vé loi ich cong dong

2.2.2. Vai tro ciia phdp ludt vé xir Iy tai sin bdo dam la bét dong sin hinh
thanh trong twong lai

Bao vé quyén va loi ich hop phép cua cic bén trong quan hé bao dam

Han ché rui ro phap 1y va kinh té trong giao dich bat dong san hinh thanh
trong tuong lai

Bao vé quyén loi ctia bén thir ba lién quan va trat tu giao dich

Can bang loi ich va giam rui ro hé thong trong giao dich bat dong san hinh
thanh trong tuong lai

2.2.3. Néi dung diéu chinh phdp ludt vé xir ly tai san bdo dam la bit dpng
sdn hinh thanh trong twong lai

2.2.3.1. Diéu kién phdt sinh quyén xur Iy

2.2.3.2. Chii thé trong quan hé xir Iy

2.2.3.3. Phuwong thirc xir Iy
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2.2.3.4. Trinh tu, thu tuc xu ly

2.3. Mot s6 yéu t6 tac dong dén phap luat va thuc hién phap luit vé xir
Iy tai sian biao dam la bat dong san hinh thanh trong twong lai

2.3.1. Yéu té tic dpng dén phdp lugt vé xir Iy tai sin bdo dim la bit dpng
sdn hinh thanh trong twong lai

2.3.1.1. Ban chdt phdp 1y ddc thi ciia bat déng san hinh thanh trong twong
lai

2.3.1.2. Yéu td chinh sach tin dung va an toan h¢ thong ngdn hang:

2.3.1.3. Yéu té ) yeu cau bdo vé ‘nguoi mua va bén thir ba ngay tinh:

2.3.1.4. Yéu to chudn miec qudc té vé an toan tin dung

2.3.2. Yéu t6 tic dong dén thwe hién phdp ludt vé xir Iy tai san bédo dam la
bdt dpng sin hinh thanh trong twong lai

2.3.2.1. Nhan thirc cua cac chu thé

2.3.2.2. Nang luc t6 chirc thyc thi phdp ludt va ha ting ho tro

2.3.2.3. Yéu té ddc thii vé tinh trang phdp Iy va thuc té cia tai san la bdt
dong san hinh thanh trong twong lai

2.3.2.4. Yéu t6 mikc do tudn thii phdp ludt, si hop tdc va co ché phéi hop.
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KET LUAN CHUONG 2

Chuong 2 di xac 1ap rd ban chat phap 1y, cdu tric quyén, cic nguyén tic
dinh hudng va nhitng dic thu cta co ché xur 1y tai san bao dam trong diéu kién
tai san chua hoan thién, co thé rat ra mot sb két luan nhu sau:

Thir nhdt, BDS HTTTL la mét loai tai san déc thu, dugce nhan dién dya trén
cac hoc thuyét phap 1y truyén thong vé tai san va quyen tai san, nhung mang ban
chét phap 1y riéng biét do chua hoan thién hodc chua ton tai v& mit vat chit tai
thoi diém giao dich. Tuy nhién, dudi sy bao dam cua phap ludt va cac cam két
hop dong, loai tai san nay van 1a ddi twong hop phap cua cac giao dich dan su,
ké ca giao dich bao dam.

Thir hai, BDS HTTTL s¢ hitu nhiing dac diém phap 1y noi bat: tinh chét
kép gilra tai san vat chét tuong lai va quyén tai san hién tai; su phu thudc vao
tién do, ning lyc ciing nhu tinh tudn tha phap lut cua chu dau tu; gia tri tai san
bién dong trong sudt qua trinh hinh thanh. Nhitng yéu t6 nay lam gia ting tinh
phire tap khi xac 1ap, thuc hién va xir Iy quyén bao dam dbi véi loai tai san nay
so vo1 BDS hién hiru.

Thuwr ba, xét dudi goc do bao dam thuc hién nghia vu, BBS HTTTL tiém an
rii ro phap 1y cao, xudt phat tir kha ning khong hinh thanh tai san, tinh trang
phap ly du an va nang lyc thyc hién cua cac chu thé lién quan. Vi vay, phap luat
can thiét 1ap co ché kiém soat chat ché vé diéu kién phap 1y, ding ky, cong khai
thong tin va quan 1y rdi ro, nham dam bao an toan phap 1y cho cac bén lién quan.

Thir tw, hé théng phéap luat diéu chinh BDS HTTTL mang tinh da nganh,
giao thoa gitra cac linh vuc dan su, dat dai, xay dung, kinh doanh BBS, tin dung
- ngan hang va bao vé nguoi tiéu dung. Piéu nay doi hoi su phdi hop, dong bo
va minh bach cua hé théng phap luat nham dap tGng tinh phirc hop cta loai tai
san nay.

Thir ndm, thyuc tién da xuét hién nhiéu co ché phap ly bo trg nhu bao dam
tai chinh hoan thanh dy an, bao lanh ngan hang d6i véi tién dat coc, thé chap
quyen tai san phat sinh tir hop dong, bén canh cic bién phap bao dam truyen
thong Nhirng cong cu nay du khong phai bién phap bao dam theo nghia truyén
thdng nhung gép phan quan trong vao viéc giam thiéu rai ro va ting hiéu qua
giao dich bao dam.

Thir sdu, tiép can nghién ctru BBS HTTTL va co ché xir ly tai san bao dam
d6i v6i loai tai san ndy can tich hop cac hoc thuyet phap 1y truyén théng, mo
hinh phan tich hién dai va kinh nghiém qudc té, qua d6 nhan dién ré ban chét
phap 1y, cau trac quyén va nguyén tac van hanh cua co ché bao dam trong boi
canh thi truong BPS phat trién phic tap.
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CHUONG 3
THUC TRANG PHAP LUAT VA THUC TIEN THUC HIEN
PHAP LUAT VE XU LY TAI SAN BAO PAM LA BAT PONG SAN
HINH THANH TRONG TUONG LAI O VIET NAM

3.1. Thyc trang phap luit va thuc tlen thuc hién phap luat vé diéu kién
phat sinh quyen xtr ly tai san bao dam la bat dong san hinh thanh trong tuwong
lai

3.1.1. Thuc trang phdp ludt vé diéu kién phdt sinh quyén xir Iy tai sin
bdo dim la bt dpng sin hinh thanh trong twong lai

Céc quy dinh ctia phap luat hién hanh con phan tan, doi hoi sy thong nhat cao
hon gitra BLDS va phap luat chuyén nganh. Tuy nhién, thyuc tién 4p dung cho thay
van ton tai cac van dé nhu: chua co quy dinh chuyén biét cho BBS HTTTL; thiéu
huéng dan vé thoi diém hinh thanh quyén sé hitu; sy phan tan trong phap ludt
chuyén nganh; va vudng mic trong cac tinh hudng phtc tap nhu pha san, thi hanh
an.

3.1.2. Thue tién thwe hién phdp ludt vé diéu kién phdt sinh quyén xiv Iy
tai sin bdo dam la bt dpng sin hinh thanh trong twong lai

Bang 3.1. Tong hop diéu kién phat sinh quyén xir Iy tai san bao dam la

bit dong san hinh thanh trong twong lai tir cic hop dong miu

Diéu kién phat sinh quyén xir 1y tai | . . .
sin bio dam 12 BPS HTTTL Vietcombank | BIDV | Agribank | Agribank

Pén han nghia vu nhung khong thuc 7 4 4 7
hién

Vi pham dan dén xt 1y trudc han

Khong duy tri bao hiém tai san bao
dam

Gidm sut gid tri tai sdn bado dam

Cac truong hop khac do phap luat quy
dinh

NSNS
X L& XK
X L& XK
X K& &%

biéu khoan ve hoa gidi trude khi kién

: ¢b dé cap trong hop dong
X: khong dé cap trong hop dong
Nguon: Tdc gia tong hop tir cdc hop dong mdu
Bang 3.2. Tong hop diéu kién phat sinh quyén xir Iy tai san bao dam la bat
dong san hinh thanh trong twong lai thu thap tir khao sat

Level
Std. Corrected item-
Mean . . .
Content (Trung Deviation | total correlation
binh) (Do 1éch (HE so tuwong

chuin) | quan bién tong)

Phap 1y 3. Tai san bao dam 1a BBS HTTTL
bi xtr ly khi bén bao dam khoéng thyc hién | 2,83 0,883 0,192
ding muc dich vay da cam két trong hop
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dong

Phap 1y 4. Tai san bao dam 1a BBS HTTTL

bi xtr Iy khi bén bao dam khoéng thyc hién | 3,04 1,110 0,530
day du nghia vu trd du goc va lai
Cronbach's Alpha (ban dau) 0.765

Cronbach's Alpha (sau khi loai bé can cwr

phap ly 3) 0,780

Nguén: Tdc gia khdo sdt

3.2. Thye trang phap luét va thue tién thuce hién phap luit vé chii thé
trong quan hé xir Iy tai san bao dam la bat dong san hinh thanh trong twong
lai

3.2.1. Thuee trang phdp ludt vé chii thé trong quan hé xiv 1y tai sdn bdo
ddm la bdt dpng sin hinh thanh trong twong lai

Chu the bén bao dam

Bén nhan bao dam

Céc chu thé c¢6 quyén, loi ich lién quan: Chu dau tu; Ngudi mua thir cip;
Co quan diang ky dat dai; Co quan thi hanh an dan sy; Co quan quan ly nha ¢
(So Xay dung)

3.2.2. Thue tién thwe hién phdp ludt vé chii thé trong quan hé xir Iy tai
sdn bdo dam la bét dong san hinh thanh trong twong lai

Ban 4n s 02/2024/DS-ST ctia TAND Quén Céi Ring, TP. Can Tho 14 vi
du dién hinh vé tranh chap phirc tap trong xtr Iy tai san bao dam 1a BBS HTTTL,
phan anh 15 hong 16n trong quéan 1y du an khi chil dau tu c6 thé chiém giit va sir
dung gidy chtimg nhan cta khach hang dé giao dich trai phép, tiém an rui ro hé

thdng cho ngan hang nhan thé chép.

Bang 3.3. Xac dinh chii thé ciia bén bao dam va nguoi cé nghia vu duwgc bao

dam
Level
Corrected
Std. item-total
Mean . . .
Content (Trun Deviation corrglatlon
FUNE T j lech | (HE sb twong
binh) Py < X
chuan) quan bién
tong)
Phap ly 5. Chu thé ctua bén bdo dam va
nguodi c6 nghia vu dugc bao dam la cung | 3,44 0,987 0,503
mot nguoi
P%lap 1}: 6. Chu the cua })en !oao .dam va nguo 2.81 1,003 0,433
c6 nghia vu dugc bao dam la hai nguoi
Phap ly 7. Mot tai san la bat dong san hinh
thér}h trong tuong lai dugc thé chap cho| 2,60 1,125 0,382
nhi€u khoan vay
Cronbach's Alpha 0,780

Nguon: Tdc gid khdo sdt
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3.3. Thuc trang phap luit va thwe tién thwc hién phap luat vé phwong
thire xir 1y tai sin bao dam 1a bat dong san hinh thanh trong twong lai

3.3.1. Thuec trang phdp ludt vé phwong thirc xir Iy tai sin bdo dim la bit
dong san hinh thanh trong twong lai

Cac phuong thirc xu 1y tai san bao dam la BDS hinh thanh trong tuong lai
hién nay gom: (1) chuyén nhuong hop d6ng mua ban theo thoa thuan, phd bién
trong thuc tién nhung bi han ché ddi v6i nha ¢ x4 hoi; (2) nhan chinh tai san bao
dam dé trir no khi cac bén c6 thoa thuan; (3) ban tai san bao dam, co thé thong
qua dau gia hodc tu ban néu duge thoa thuan trude. Tuy nhién, vi€c ap dung cac
phuong thirc nay con gap khé khan do sy chdng chéo, thiéu dong bo giita cac
quy dinh phap luat, kho xac dinh quyen uu tién, dinh gia va thanh khoan tai san,
cling nhu thiéu ‘hudng dan cy thé vé trinh tu xu 1y va nghia vu cta cac bén lién
quan. Nhiing bat cdp nay 1a nguyén nhan dan dén nhiéu tranh chép thyc tién khi
xtr ly BBS HTTTL.

3.3.2. Thuec tién thuc hign phdp ludt vé phwong thive xir Iy tai sin bdo
dim la bat dpng sin hinh thanh trong twong lai

Biéu @6 3.1. Ty 1¢ no x4u trong tong dw no tin dung theo quy

Ty 18 ng xau trong tong du ng tin dung theo quy

Al y Y 13 Ak AV 13 A e %) i)
& & o KL & & o o & o oy Z
D & K\ S & N ¥ g Q¥ o Q R

Thai gian (Quy/Nam)

Nguon: Trang thong tin di¢n tir Ngdn hang Nha nwéc Viét Nam
Biéu d6 3.2. Gia trj thi hanh an dén sy

Gia tri thi hanh an dan su (ty dong)
800000}

700000
600000
500000

4OODDO I

Gié tri (ty ddng)

300000 |

200000 |

100000

o 5 . -
Téng 2016-2022 Riéng nam 2022

Giai doan

Nguon: Vién Kiém sdt nhin dan cdc cdp (Sdu, 2023)
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Bang 3.4. Xac dinh phuong thire xir ly tai san bao dam 1a BDS HTTTL

Level
Std. .Corrected
Mean . item-total
Content Deviation . A
(Trung A 1n correlation (H¢
. (Do Iéch £
binh) P sO trong quan
chuan) A2
bién tong)
Phap Iy 8 Xu ly tai san bao dam la BDS
HTTTL bang phuong thuc hai bén thoa 2.83 1117 0,738

thuan ban tai san khong thong qua to chirc
dau gia

Phap Iy 9. Xur 1y tai san bdo dam la BDS
HTTTL, trudng hop hai bén théng nhat
ban tai san nhung ngin hang gdp kho| 3,00 0,923 0,632
khan khi bén vay khong hop tac trong ban
giao tai san cho ngudi mua

Phap 1y 10. Xt 1y tai san bao dam la BDS

HTTTL bépg phuong thirc ban tai san| 2,90 0,973 0,306
thong qua t6 chirc dau gia
Cronbach's Alpha 0,780

Nguon: Tdc gid khdo sdt chuyén gia

3.4. Thye trang phap luit va thue tién thyc hién phap luét vé trinh tu,
thii tuc trong quan hé xir Iy tai sin bao dam 13 bAt dong sian hinh thanh
trong twong lai

3.4.1. Thuc trang phdp ludt vé trinh tw, thii tuc xir Iy tai sin bio dim la
bdt dpng sin hinh thanh trong tuwong lai

Thir nhat, Thong bao vé viée xtr 1y tai san bao dam

Thtr hai, Ban giao va thu gitr tai san bao dam

Thir ba, Pinh gi4, 4p dung phuong thirc va tién hanh xir 1y tai san

Thu tu, Thanh toan bao ddm nghia vu theo thi ty wu tién

Trinh ty, thu tuc xur ly tai san bao dam la BDS HTTTL da dugc phap luat
quy dinh kha day du, dam bao can bang quyen loi va minh bach. Tuy nhién, do
dic thu phirc tap cta loai tai san nay, van con ton tai han ché trong khau xac
minh, thu giit, dinh gia va dang ky bién phap bao dam, d& phat sinh tranh chap
va gay kho khan cho qua trinh thi hanh.

3.4.2. Thuec tién thuc hién phdp ludt vé trinh tw, thii tuc xiv Iy tai sin bédo
dim la bat dpng sin hinh thanh trong twong lai

Do phép ludt chua quy dinh 16 rang vé ndi dung bét budc trong thong bao
thu giit tai san bao dam, cac ngan hang thyc hién khong théng nhit - ¢6 noi chi
thong bao thu gitt ma khong néu phuong thir, thoi gian xur ly, gay thiéu minh
bach va dé phat sinh tranh chap. Thuc tién cho thay khoang tréng phap 1y nay
anh huong dén quyén loi cac bén lién quan, nhat 1a trong giao dich voi BDS
HTTTL.

Bang 3.5. Panh gia trinh ty, thu tuc xir ly tai san bao dam 1a BDS HTTTL
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Level

Mean Std. Corrected item-
Content (Trung Deviation | total coyrelation
binh) (D9 lech (H¢ s0 twong

chuan) | quan bién tong)

Thu tuc 1. Xu ly tai san bao dam la BBS HTTTL,
ngan hang gui thong bao xur 1y tai sdn bao dam tdéi
cho bén vay, nhung bén vay khong nhan dugc thong
bao vi nhiéu Iy do khac nhau

2,90 0,881 0,424

Thu tuc 2. Quyén thu giir tai san bao dam theo Nghj
quyét 42/2017/QH14 ngay 21/6/2017 c¢6 thu hdi
duoc nhiéu ng x4u 13 tai san bao dam BDS noi
chung va BBS HTTTL noi riéng

2,81 1,085 0,325

Tha tuc 3. Khi xtr ly tai san bao dam la BDS
HTTTL, nhdn thiy gi4 tri tai san bj thay ddi so véi
thoi diém thé chap din dén ngan hang gip kho khin
trong viéc xu ly

3,06 1,295 0,587

Thu tuc 4. Khi xtr 1y tai san bdo dam la BBS HTTTL
ma bén mua (bén nhan chuyén nhugng) mat thoi
gian rat 1au trong viéc sang tén xac nhan quyén so
hitu tai san vi do bén vay phai hoan tit th tuc sang
cap Gidy ching nhan quyén so hitu nha ¢ sau d6 méi
tién hanh thu tuc sang tén cho bén mua.

3,00 1,149 0,350

Thu tyc 5. Tht tu wvu tién thanh todn va mién nghia
vu thué, phi d6i véi bén cho vay va bén nhan chuyén
nhuong theo Nghi quyet 42/2017/QH14 ngay | 2,73 0,917 0,615
21/6/2017 ¢6 giai quyét duoc nhiéu no xau 1a tai san
bao dadm BDS noi chung va BDS HTTTL noi riéng

Cronbach's Alpha 0,739

Nguén: Tdc gia khdo sdt

3.5. Nguyén nhin han ché ctia phap luat va thuc tién thwe hién phap luat vé
xir Iy tai san bao dam la bat dong san hinh thanh trong twong lai & Viét Nam

3.5.1. Nguyén nhdin han ché tir thuc trang phdp ludt vé xir Iy tai sin bdo
dim la bat dpng sin hinh thanh trong twong lai

Phép luat vé& xir 1y tai san bao dam 1a BDS HTTTL con nhiéu han ché va
bat cap nhu quy dinh phan tan, thiéu théng nhét, dan dén kho khin trong ap
dung va phat sinh tranh chip. Chua c6 quy dinh chuyén biét, thiéu huéng dan rd
rang vé thoi diém phat sinh quyén sé hitu, trinh tu, thu tuc xu 1y, chuyén nhuong,
dinh gi4 va dang ky quyen tai san, dac bi¢t khi tai san chua hoan thién. Viéc
phéi h0’p gilta cac chu thé va co quan quan 1y con 16ng 1éo, thiéu co ché chuyén
giao “thé quyén” rd rang cho bén nhan bao dam, chua c6 quy trinh xir Iy riéng
biét cho tai san HTTTL trong thi hanh an. Ngoai ra, cac phuong thire xtr 1y, dinh
gia va thanh toan uu tién con nhiéu vuéng mic do chong chéo gitra cac ludt,
thiéu chuan muc dinh gia va ding ky bién phap bao dam cha yéu mang tinh tu
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nguyén. Nhimg han ché nay lam giam hiu qua xur ly, keo dai thoi gian thu hoi
no va ting nguy co tranh chip trong thyc tlen

3.5.2. Nguyén nhén han ché tiv thuc tién thwe hién phdp ludt vé xir ly tai
sdn bdo dam la bét dong san hinh thanh trong twong lai

Mic du cac hop dong thé chap cia cac ngan hang 16n déu dya trén Pidu
299 BLDS 2015 d¢ xé4c lap can cir xir 1y tai san bao dam, thuc tién vdi BPS
HTTTL van con nhiéu bét cap do thiéu quy dinh chuyén biét, chua chuan hoa
cac diéu kién dic thu va chua du liéu day du cac rai ro phat sinh trong qua trinh
du an. Quyén xtr 1y tai san ctia ngan hang d& bi anh hudng do phu thudc vao
nghia vu ctia chti dau tu va thiéu co ché kiém soat, din dén tranh chép kéo dai
khi chti dau tu vi pham. Ngoai ra, khi nguoi bao dam khong dong thoi 14 nguoi
vay, ngan hang khé kiém soat tai san, con cac bién phap phéap 1y hién hanh chua
da bao vé quyén loi bén nhan bao dam. Cac phuong thire xur ly nhu ban, dau gia,
nhan tai san dé khau trir nghia vu.. . gap nhiéu tré ngai thyc té do thiéu quy dinh
riéng cho BDS HTTTL, thu tuc chuyén quyén sé hiru kéo dai, dinh gia chua
thdng nhat va thong bao xir I tai san bao dam chwa c6 hudng dan chi tiét, lam
giam hiéu qua thu hdi no, phat sinh tranh chap va tang chi phi thuc hién.
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KET LUAN CHUONG 3

Chuong 3 d3 tién hanh phan tich toan dién thuc trang phéap luat va thyc tién
thuc hién vé xu 1y tai san bao dam 1a BDS HTTTL & Viét Nam duoi nhiéu g0c
d6: diéu kién phat sinh quyén xi 1y, cac chi thé lién quan, phuwong thirc va quy
trinh xu ly. Tt do, co thé rat ra mot sb két luan chinh:

Thir nhat, phap luat Viét Nam di timg budc hinh thanh khung phap 1y
trong d6i ddy du cho viéc xur 1y tai san bao dam néi chung va BDS HTTTL néi
riéng, gop phan tang tinh minh bach, an toan va du doan trong hoat dong tin
dung. Viéc ghi nhan quyén ddi véi BDS HTTTL 14 tai san bao dam va luat hoa
quyén thu git tai san 1a nhimg budc tién quan trong.

Thir hai, thuc tién cho thiy co ché xtr 1y tai san bao dam chu yéu dya trén
vi pham nghia vu tra ng, tao su 6n dinh va kha thi, déng thoi cac to chire tin
dung di chu dong cu thé hoa diéu kién nay trong hop dong, ting hiéu qua xu ly
cling nhu kiém soat rui ro.

Thit ba, hé thong phap luat hién hanh vAn con nhiéu han ché vé céu trac do
chua phan anh dang ban chit dic thu cia BDS HTTTL - moét loai tai san mang
tinh “chuyén tiép”, phu thudc vao tién do du &n va su tham gia cua nhiéu cha thé,
kéo theo nhimg khoang tréng phéap 1y trong xac dinh diéu kién xir 1y, chuyén
giao tai san, cling nhu thiéu quy dinh chuyén biét cho timg phwong thic xir 1y.

Thir tw, thuc tién ap dung con gip nhiéu kho khin nhu: thiéu thong nhat
giita cac to chire tin dung, kho xur 1y rui ro dic thu, phu thudce 16n vao chu déu tu
va tinh trang phap 1y du an, quy trinh phdi hop chua dong bo, cting cac van dé
phat sinh nhu thay d6i hién trang tai san, tranh chap, kéo dai thu tuc chuyén
quyén s¢ hiru.

Thir nam, quan hé phap ly da tang giita cac chu thé lién quan trong giao
dich BBS HTTTL di duoc luat budc dau ghi nhan nhung Van thiéu co ché diéu
chinh hiéu qua, khién nguy co xung d6t loi ich va vudng méc trong xtr Iy tai san
bao dam con kha 16n.

Nhin chung, phap luat vé xt Iy BDS HTTTL 6 Viét Nam hién mai chi dat
murc “du khung” ma chua thyc sy “du chiéu sau” va “tinh chuyén biét” cém thiét;
thuc tién 4p dung du c6 tién trién nhung van chu’a dap g duoc yéu cau ddi véi
loai tai san co tinh chat phtc tap, gin voi sy phat trién nang dong cta thi truong.

Do do, viéc tlep tuc hoan thi¢n phap luat theo huong chuyén bi¢t hoa ddi
voi BDS HTTTL, tang cuong su lién thong gitra cac linh vuc phap ludt va nang
cao hiéu qua thyc thi 14 rat can thiét. Pay 14 co so quan trong dé bao dam quyén
va lot ich hop phap cta cac chu thé, nang cao hi¢u qua xur 1y no xau, bao vé an
toan hé thong tin dung va thic ddy sy phat trién bén vimng cua thi truong BPS
Viét Nam.
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CHUONG 4
PINH HUONG, GIAI PHAP HOAN THIEN PHAP LUAT VA NANG CAO
HIEU QUA THUC HIEN PHAP LUAT VE XU LY TAI SAN BAO PAM LA
BAT PONG SAN HINH THANH TRONG TUONG LAI O VIET NAM

4.1. Du bao bdi canh thi trudng va xu huéng tic dong dén phap luit vé
xir Iy tai sin bao dam 1a bat dong san hinh thanh trong twong lai & Viét
Nam

4.2. Pinh hwéng hoan thién phap luit vé xir Iy tai san bao dam la bat
dong san hinh thanh trong twong lai & Viét Nam

Theo hudng bao dam an toan tin dung gan voi 6n dinh thi truong bat dong
san

Theo hudng can bang loi ich ctia cac chu thé lién quan

Theo hudng tang cuong bao v€ ngudi mua va bén thir ba ngay tinh

Theo hudng tang cuong tinh kha thi va hién qua thuc thi

4.3. Giai phap hoan thién phap ludt vé xir Iy tai san bao dam la bt
dong san hinh thanh trong twong lai & Viét Nam

4.3.1. Vé diéu kign phdt sinh quyén xir Iy tai sdn bdo bit dong sin hinh
thanh trong twong lai

Hoan thién Piéu 295 va 318 BLDS nidm 2015 dé quy dinh r6 tai san bao
dam bao gém: (i) bat dong san dang xay dung; (i) quyén tai san tur hop dong
mua ban nha & HTTTL; (iii) quyén yéu cau cap Gidy chirmg nhan quyén sé hiru
va céc lgi ich lién quan

Can lam rd tai Didu 299 BLDS rang quyén xir 1y phat sinh khi ¢6 vi pham
nghia vu hoac theo thoa thuan, khong bi rang budc hoan toan béi viéc da cép
Gidy chimg nhan.

4.3.2. Hoan thién phdp ludt vé chii thé trong quan hé xiv Iy tai sin bdo
bdt dpng sin hinh thanh trong twong lai

Hoan thién quyén cta bén nhan bao dam va co ché thu gitr:

Xac lap nghia vu phdi hop cua chu dau tu.

Cong khai hoa tinh trang “han ché dinh doat”

Thiét 1ap ma dinh danh quyén tai san va lién thong dit liéu

Béo luu ty dong thir ty uu tién khi cip Gidy chiig nhan.

Thiét 1ap quy trinh riéng trong thi hanh 4n va phé san

4.3.3. Hoan thién phdp ludt vé phwong thirc xir ly tai sdn bdo dim la bit
dong sdn hinh thanh trong twong lai

Bit budc ding ky ddi véi quyén tai san phét sinh tir hop dong mua ban BDS
HTTTL

B6 sung phuong thirc xir Iy bang chuyén nhuong hop déng mua ban BDS HTTTL

Thira nhan céc phuong thire khai thac linh hoat.

Lam rd quan hé giita hop ddng chinh va hop déng bao dam

_ Xay dung quy trinh chuan héa (SOP) cho phuong thirc chuyén nhugng hop
dong

Bao dam quyén xtr 1y cua to chuc tin dung ma khong bi coi 1a kinh doanh
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4.3.4. Hoan thién phdp ludt vé trinh tw, thii tuc xw ly tai sin bdo dim la
bdt dpng sin hinh thanh trong twong lai

Dy kién: Quy trinh lién nganh (Standard Operating Procedure - SOP)
xir 1y bing chuyén nhwong hop dong mua ban BPS HTTTL, Bé Tw phap -
Bo Xay dung - B6 Nong nghiép va Moi truong - Ngan hang Nha nuéc.

| Ngén hang | | Chu dau tu | | Co quan déng kyl T6 chirc tham
l l l dinh gia
Gui thong bao Xac nhan »| Ghi nhén xu ly
xu ly phap ly
_______ : W_,"_"""_"v"_"""_"l"_"""_gi:{:_i;_'
be xuat Ky phu luc _||. Ghi nhan xur ly X t‘g .
phuong thirc “bén mua thay thé” qu)g;lTe;}]jan
o ) ap nhat dir li¢
Pang ky chuyén nhugng Ban giao ho so | Cap nht dir lidu
_______ Jvr"""__"""__""""_v"_"""",_‘"_'
Ghi nhan xu ly »| Ghi nhan xu ly Bdo cdo
ket qua
— Y o= [a ——— |
Pang ky chuyén nhugng Chuyén ti€p > Chuyén tip |4
& cap nhat dit ligu sang GCN sang GCN

4.4. Giai phap nang cao hiéu qua thwe hién phap luit vé xir Iy tai san
biao dam la bt dong san hinh thanh trong twong lai

Tiang cuong kiém tra, giam sat va minh bach héa quan tri rai ro dbi voi
giao dich bao dam 1a bat dong san hinh thanh trong twong lai
Bang 4.1. Gii phap vé cong nghé

phap 1y vé& hop dodng cép tin dung, hop dong

Level
Corrected
Std. item-total
Mean . .
Content (Trun Deviation | correlation
TUNE (g lech | (Hé sb twong
binh) A < X
chuan) quan bién
tong)
Cong ngh¢ 2. SO hoa cac dir liéu dang ky
giao dich bao dam la BDS noi chung va BDBS
HTTTL ndi riéng va cap quyén chia s¢ thong | 4,21 0,709 0,661
tin v4i cac co quan chirc nang va to chuec tin
dung c6 nhu cau
Cong ngh¢ 3. Phap ludt can cong nhan tinh 4,14 0.804 0,546
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bao dam dudi dang dién tir, ching tir s6 dé
phuc vu xtr ly tai san bao dam la BDS
HTTTL dugc nhanh chong

Cong nghé 4. Phap luat can xay dung tinh
phap ly cho hoat dong dau gia dién tir d€ tang

tinh cong khai va ti€p can nguoi mua tot hon, 4,39 0,579 0,671
XU 1y tai sdn bado ddm dugc nhanh chong.
Cronbach's Alpha 0,776

Nguon: Tac gia khdo sdt

Tang cudng cong tac quan tri, nang cao nang luc va phdi hop giira cac bén
trong viéc xtr Iy tai san bao dam 13 bat dong san hinh thanh trong twong lai.

Tang cudng cong tac phod bién, gido duc phap luat cho can bd, cong chic

va céc tang 16p nhan dan trong viéc thi hanh phap luat xtr 1y tai san bao dam 1a

bat dong san hinh thanh trong tuong lai

Kién toan va d6i méi vé t6 chiic, bd may, bién ché lam cong tac td chic thi
hanh phép ludt vé xir Iy tai san bao dam la bat dong san hinh thanh trong tuong lai
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KET LUAN CHUONG 4

Tir nhimg phén tich vé bdi canh thi trudng, xu hudng phat trién, rai ro phap
ly cing nhu cac dinh hudng, giai phap hoan thién phap luat vé xir 1y tai san bao
dam la BDS HTTTL, co thé khang dinh cai cach phép luat trong linh vyc nay la
yéu cau tat yéu, toan dién va mang tinh chién lugc d6i véi sy 6n dinh cua thi
truong BDS ciing nhu hé thng tai chinh Viét Nam.

Giai doan 2025-2030 du bdo su phat trién manh cua thi truong BDS, qua
trinh d6 thi hoa nhanh va mé rong cac kénh huy dong von sé tiép tuc khang dinh
vai tro trung tam cua BDS HTTTL trong hoat dong tin dung. Tuy nhién, dac thu
“chura hoan thién” cua loai tai san nay kéo theo nhiéu rai ro phép 1y, tir xung dot
loi ich giita cac cha thé cho dén nguy co lan truyén rai ro hé théng, doi hoi phap
luat phai dugc hoan thién dé tang tinh minh bach, kha nang du dodn va hi¢u qua
thure thi.

Céc dinh hudng cai cach phap luat dd xac 1ap bén tru cot co ban: bao dam
an toan tin dung gan véi 6n dinh thi trudng; can bang loi ich cic bén; ting
cuong bao vé nguoi mua va bén thir ba ngay tinh; nang cao tinh kha thi va hi¢u
qua thyc thi phap luat. Nhimg tru cot ndy c6 mdi lién hé chit ché, bod sung cho
nhau nham xay dyng mot khuon kho phap 1y toan dién, vira bao dam hiéu qua
kinh té, vira dap Gmg yéu cu cong bang va on dinh xi hoi.

Bén canh d6, cac giai phap cu thé dugc dé xuit di tap trung xu 1y céc
vudng mac hién hanh, tir diéu kién phat sinh quyén xu 1y, dia vi phap 1y cac chu
thé, dén phuong thirc va tha tuc xir 1y tai san bao dam. Viée xéac 1ap co ché phap
Iy “lién tuc”, thira nhan ban chat “quyén tai san” cia BDS HTTTL, da dang hoa
phuong thic xur 1y (dic biét 1a chuyén nhuong hop dong mua ban), cung voi
viéc chuéan hoa quy trinh lién nganh, da tao nén tang cho mdt hé théng phap luat
minh bach, dong bd va van hanh hiéu qua.

Ngoai ra, viéc nang cao hiéu qua thyc thi phap luat duge chi trong thong
qua xdy dung co s¢ dir licu quéc gia, thuc day chuyen dbi sb, tang cuong quan
tri rui ro, ph01 hop lién nganh va ddy manh phd bién, gido duc phap luat. bay la
hudng tiép can hién dai, coi phap luat vira 13 cong cu diéu chinh, vira 1a nén tang
quan tri rui ro va minh bach thi truong.

Tuy nhién, trién khai cac giai phap nay can nguon lyc tai chinh, cong nghe,
nhan su phu hop, cung véi su diéu phdi nhat quan va 1 trinh hop ly dé tranh xo
tron thi truong. Do do, cai cach phap ludt nén tién hanh tung budc, co thi diém,
danh gia tac dong va diéu chinh linh hoat.

Véc hoan thién va nang cao hiéu qua thuc hién phéap luat vé XU ly tai san
bao dam 1a BDS HTTTL khong chi giai quyét cac van dé trudc mat ma con xay
dung nén tang thé ché hién dai, minh bach, bén virng - diéu kién tién quyét dé
kiém soat rui ro tin dung, nang cao chat lugng xur Iy ng, ddm bao an toan h¢
théng tai chinh va thic déy su phat trién 6n dinh, lanh manh cua thi truong bat
dong san Vi¢t Nam trong dai han.
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Trén nén tang tong hop va ké thira toan dién cac két qua nghién ciru trong
luan 4n, c6 thé khang dinh ring viéc nghién ctru phap luat vé xu 1y tai san bao
dam la BDS HTTTL da duoc tiép can mot cach hé théng, khoa hoc va chat ché,
tur 1y luan nén tang dén thuc tién thuc hién va dinh hudng hoan thién phap luat.

Luan &n da xay dung nén mong hoc thuat virng chic thong qua viéc khao
ctru, danh gia cac cong trinh nghién clru trong va ngoai nudc, d6ng thoi nhan
dién nhitng khoang tréng hoc thudt hién hiru. Luén an da xac 1ap khung ly thuyét
da chiéu, két hop cac hoc thuyét vé vat quyén; Iy thuyét vé tai san, quyeén tai san
va bao dam thuc hién nghia vy, qua d6 1am rd co sé 1y ludn cho viéc phan tich
cac van dé phap 1y phtc tap lién quan dén BDS HTTTL trong béi canh kinh té
thi trudng va hoi nhap qudc té.

Tiép theo, luan an da phan tich siu sic ban chat phap 1y dic thu cia BDS
HTTTL véi tu cach 1a mot loai tai san “chuyén tiép”, két hop gitta yéu t6 tai san
vat chat twong lai va quyén tai san hién hiru, d6ng thoi chiu sy chi phdi boi tién
d6 du an, nang lyc chu thé va cac yéu t6 thi truong. Bac diém nay khong chi lam
gia tang rui ro phap ly ma con dat ra yéu cau vé mot co ché phap 1y riéng biét,
phtl hop véi tinh chat dic thiu cia loai tai san ndy trong qua trinh xac 1ap, thuc
hién va xir Iy quyén bao dam.

Trén nén 1y luan d6, luan 4n da tién hanh khao sat, phan tich thyuc trang
phap luat va thuc tién thuc hién ¢ Viét Nam, qua dé chi rd rang mic du khung
phap ly vé xir ly BBS HTTTL da ting bude duge xdy dung va hoan thién, song
van ton tai nhitng han ché mang tinh cau trac. Phap luat hién hanh con thiéu tinh
chuyén biét, chua phan anh day du dic thu cua BDS HTTTL, thiéu sy lién thong
giita cac linh vuc phap luat, va thuc tién ap dung con gip nhiéu kho khin do co
ché phdi hop chua hiéu qua, rui ro phap 1y cao va sy xung dot loi ich giita cac
chu thé lién quan.

Trén co s¢ do, ludn an da dé Xuat hé thdng dinh hudéng va giai phap hoan
thién phap luat theo cach tlep can tong thé va hién dai, nhdn manh bén try cot:
bdo dam an toan tin dung gan voi 6n dinh thi trudong; can bang loi ich gitra cac
chu thé; ting cudng bao vé ngudi mua va bén thir ba ngay tinh; nang cao tinh
kha thi va hi€u qua thuc thi phap luat. Cac giai phap khong chi tap trung hoan
thién hé théng quy pham ma con cha trong cai cach quy trinh thue hién, s6 hoa
quan tri, nng cao nang lyc thyc thi va tang cuong phdi hop lién nganh, phu hop
v6i bdi canh phat trién kinh té sb va toan cau hoa.

bac bi¢t, luan an da gép phan dinh hinh mot cach tiép can mai trong xu 1y
tai san bao dam 1a BPS HTTTL, chuyén tir tu duy “xur ly vat” sang “xtr 1y
quyén”, pht hop voi ban chat phap 1y cua loai tai san nay. Viéc kién nghi xay
dung co ché phap ly van hanh lién tuc, dam bao hiéu luc d6i khang va thir tu wu
tién xuyén sudt vong doi tai san, da dang hoa phuong thirc xur Iy va chuan hoa
quy trinh lién nganh da dat nén tang cho mot hé thong phap luat minh bach,
dong b, co kha nang van hanh hiéu qua trong thyc tlen

Tuy nhién, luan &n cling chi ra rang qua trinh trién khai cac giai phap nay
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doi hoi ngudn luc dang ké, sy phdi hop dong bd va 16 trinh thuc hién hop 1y dé
dam bao tinh kha thi, han ché cac tac dong ti€u cuc dén thi truong. Do do, cai
cach phap luat can tién hanh timg budc, c6 thi diém, danh gia tac dong va didu
chinh linh hoat phu hgp voi thuc tién.

Co thé khéng dinh rﬁng ludn an da dat dugc muc ti€u nghién ctru dé ra,
dong gdp quan trong vao viéc phat trién 1y luan va thuc tién phap luat vé xu 1y
tai san bao dam la BDS HTTTL, dong thodi cung cip nhitng luan ctr khoa hoc
xac dang cho qua trinh hoan thién phdp luit va nang cao hi¢u qua thyc thi tai
Viét Nam. Vé lau dai, cac két qua nghién ctru cta luan an khong chi co gia tri
d6i voi linh vuc phap luat dan su va kinh doanh BDS ma con gép phan bao dam
an toan hé thong tai chinh, nang cao chét luong xtr Iy no va thuc diy su phat
trién 6n dinh, bén vimg cua thi truong BDS Viét Nam trong bdi canh hoi nhap
kinh té qudc té.
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INTRODUCTION

1. The urgency of researching the dissertation

In the context of a rapidly developing market economy, future real estate is
playing an increasingly important role and is widely used as collateral in credit and
investment transactions. However, since future real estate does not yet physically exist,
processing this type of asset poses many risks and legal obstacles, while current legal
regulations are inconsistent and lack a clear and unified legal framework. Practical
implementation also reveals many difficulties regarding procedures, transfer of
ownership, dispute resolution, and significant dependence on the cooperation of
relevant parties.

Driven by the urgent need to improve the legal framework, the author chose the
topic "Law on the Handling of Collateral Assets that are Real Estate Formed in the
Future in Vietnam'" as the research topic for their doctoral dissertation in economic
law. The implementation of this research is not only aimed at providing scientific
arguments for the construction and improvement of the legal system for collateral, but
also contributes practical proposals to resolve existing legal obstacles, enhance the
efficiency of handling collateral assets, particularly real estate with land use rights, and
real estate in general, thereby contributing to stable and sustainable development.

2. Research Objective and Research Tasks

2.1. Research Objective

Based on theoretical analysis and legal nature, identifying the limitations of the
current legal framework and evaluating the effectiveness of its implementation;
proposing solutions to improve the law toward transparency, feasibility, and enhancing
the efficiency of handling secured assets as real estate formed in the future in Vietnam.

2.2. Research Tasks

The first, Identify the theoretical basis and characteristics of real estate in the
form of land use rights in collateral transactions and handling collateral assets.

The second, Evaluate the current legal framework for handling collateral assets
as real estate in Vietnam; identify advantages, limitations, and practical issues in the
implementation of the law such as assessing the effectiveness, transparency, and legal
safety in the process of handling real estate collateral.

The third, Propose solutions to improve the law on handling collateral assets as
real estate.

3. Research Subjects and Scope

3.1. Research Subjects

- The theoretical basis is based on legal viewpoints and doctrines regarding the
handling of secured assets that are real estate forming in the future;

- The current state of the law based on legal provisions regarding the handling
of secured assets as real estate formed in the future within the Vietnamese legal system;

- The practical implementation of legal regulations on the handling of collateral
assets as future real estate in Vietnam is based on judgments, documents, and field
surveys.

3.2. Scope of Research

- Regarding the research content: delve into the study of some typical theories
directly addressing the handling of secured assets as real estate under the law on land
use rights; limited to content directly related to the handling of secured assets as real
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estate under the law on land use rights; focusing on the type of real estate under the
law on land use rights serving business-commercial purposes, excluding types covered
by social housing policies.

- Regarding the research scope: The study is conducted within the framework of
Vietnamese law.

- Regarding the research period: The dissertation examines and evaluates the
legal framework and practical implementation from the time the Vietnamese legal
system began to recognize and regulate transactions related to real estate in the context
of the digital economy, primarily from 2015 when the 2015 Civil Code came into
effect until the current research period in 2026.

4. Methodology and Research Methods

- The dialectical materialist and historical materialist methodology of Marxism-
Leninism.

- Method of analysis, synthesis, and systematization

- Method of legal argumentation

- Method of legal comparison

- Method of practical summarization

- Method of sociological investigation

- Method of historical-legal analysis

- Method of case study - Method of scientific forecasting

5. Scientific and practical significance of the dissertation

5.1. Scientific Significance of the Dissertation

- The thesis clarified the concept and characteristics of virtual real estate from the
perspective of the subject of secured transactions; supplemented the theoretical
approach to non-existent assets by applying doctrines of property rights, theories of
property and property rights; pointed out that fundamental principles such as freedom
of contract, assurance of obligation fulfillment, or balance of interests cannot be
applied intact, but need to be restructured to fit this type of asset.

- The thesis has identified and analyzed the internal limitations of the current
legal system in regulating the handling of collateral assets as future real estate.

- The thesis has developed and proposed a theoretical model for handling
collateral assets as future real estate, integrating legal, economic, and credit risk
factors.

3.2. Practical significance of the dissertation

- The thesis has supported entities such as regulatory agencies, credit institutions,
and investors in identifying the system of inconsistencies, conflicts, and lack of
uniformity in current legal regulations, thereby making recommendations for legal
improvements.

- The thesis has contributed to guiding the development of a process for handling
collateral assets in the form of real estate in a transparent, clear, and predictable
manner, helping to stabilize transactions and protect the legal rights and interests of the
parties involved.

6. New contributions of the dissertation

- The thesis has supplemented the theoretical system on future real estate as an
object of secured transactions and developed the theory on handling secured assets as
future real estate in cases where the asset is not yet completed, particularly in



determining the limits of rights to handle such assets, the scope of disposition, and the
mechanism for transferring rights.

- The thesis proposed a new theoretical framework for handling collateral assets
as real estate under development; it identified legal conflicts and analyzed their causes
and legal structure.

- The thesis proposed a system of legal solutions including: clearly determining
the time of arising rights to handle collateral assets as future real estate, building an
appropriate valuation mechanism, clarifying the role of investors; establishing a
transparent information mechanism, and regulating the order of payment priority.

- The thesis has developed a process for handling collateral assets that are real
estate to be formed in the future, while also providing criteria for identifying legal and
economic risks related to this type of asset in practice.

7. Thesis Structure

Beside the introduction and conclusion, the thesis consists of 04 chapters:

Chapter 1: Overview of the Research Situation and Theoretical Basis of the
Study

Chapter 2: Theoretical Issues Regarding the Law on Handling Collateral Assets
That Are Real Estate Formed in the Future

Chapter 3: The Current State of Law and Practice in Implementing the Law on
Handling Collateral Assets, Specifically Real Estate Formed in the Future, in Vietnam

Chapter 4: Orientation and solutions for perfecting the law and enhancing the
effectiveness of law enforcement on handling secured assets that are future real estate
in Vietnam.
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CHAPTER 1
OVERVIEW OF RESEARCH STATUS AND
THEORETICAL BASIS FOR RESEARCH

1.1. Overview of the research situation

The dissertation approaches and analyzes relevant works according to the
following groups of issues:

1.1.1. Research group related to the theory of law on handling collateral assets
that are real estate formed in the future.

- Monograph "Civil Law Institutions during the French Colonial Period and the
Republic of Vietnam" (Subjects and Property) by author Huynh Cong Ba.

- The monograph "Assets and Property Rights" by authors Phung Trung Tap and
Kieu Thi Thuy Linh.

- Monograph "Real Rights in Modern Vietnamese Civil Law" by Nguyen Minh Oanh.

- The monograph "Limitations on Ownership Rights under Vietnamese Civil
Law" by Duong Quynh Hoa.

- The monograph "Understanding Property Law" by John G. Sprankling, 1992.

- The monograph "Law on Risk Mitigation Measures in Credit Institution Lending
Activities in Vietnam and Some Countries Around the World" by author Le Thi Thu Thuy.

- Monograph "Law on Secured Transactions in Credit Activities in Vietnam" by the
authors Poan Purc Luong, Vién Thé Giang, and V& Thi My Huong,

- Monograph "Law on Valuation of Collateral Assets in Credit Activities at
Vietnamese Commercial Banks" by author Le Thi Thao

1.1.2. Research group related to the current state of law and practice in the
handling of collateral assets that are real estate formed in the future.

- The book "Mortgaged Assets and the Handling of Mortgaged Assets According to
the Provisions of the Current Civil Code" by author Vu Thi Hong Yen,

- The book "9 Measures to Secure Contractual Obligations" by Truong Thanh
Duc

- The book "Contract Validity" by author Le Minh Hung

- The book "Law of Obligations and Ensuring Performance of Obligations -
Judgments and Commentary on Judgments" by author Do Van Dai

- The book "Droit des stliretés," by the group of authors Manuella Bourassin and
Vincent Bremond

- The book "Psychometric Theory" by Nunnally & Burnstein.

1.1.3. A group of research projects on recommendations for improving
legislation and solutions to enhance the effectiveness of laws on handling collateral
assets that are real estate formed in the future.

- Article by General Secretary of the Central Committee To Lam, "Striving for
Growth in International Integration."

- Summary, explanation, and absorption of comments from credit institutions on
the draft Law on Credit Institutions (amended) of the State Bank of Vietnam, 2023. -
Article "Improving the efficiency of law enforcement organization in conjunction with
building and perfecting the legal system" by the Department of Administrative
Violation Handling and Law Enforcement Monitoring



- The article "Expert's Perspective: The Draft Law Amending and Supplementing
Certain Articles of the Law on Property Auction — Demonstrating the Determination to
Improve the Efficiency of State Management" by author Pham Thi Béo Thoa.

1.2. Evaluation of the research situation related to the dissertation and the
issues that need further study

1.2.1. Research achievements that the dissertation will build upon

Building on the interpretation of asset handling activities as a mechanism for
enforcing the rights of the secured party based on both agreements and legal
regulations; the studies have initially developed a specialized legal analysis framework
for the type of real estate HTTTL; these results are not only in identifying issues but
also in the comparative legal method to clarify the rationality and selective adaptability
into Vietnamese practice; determining directions for policy and legal reforms.

1.2.2. Issues the dissertation will continue to research

1.2.2.1. Approach of the dissertation

Selective inheritance and comprehensive analysis of domestic and international
studies related to the handling of collateral assets as real estate in the form of land use
rights. The author applies a multidisciplinary and interdisciplinary approach,
combining sociology and legal studies, while also referencing the experiences of the
United States and France to compare and analyze both theoretical and practical aspects.
The dissertation also takes a historical approach, inheriting traditional values while
analyzing and evaluating the current situation and proposing solutions to improve
Vietnamese law on handling real estate in the context of economic integration, aiming
to promote the sustainable development of the real estate market.

1.2.2.2. Research gaps and issues to be further investigated in the thesis

Lack of in-depth theoretical foundation on the "dual" nature of intangible real
estate (gradually existing assets, property rights forming before physical assets) in
collateral relations; no research focusing on the mechanism for handling collateral
assets as intangible real estate, especially in complex situations; lack of comparative
studies with foreign legal systems; lack of empirical research based on judgments, debt
handling data, bank and investor surveys to evaluate the effectiveness of law
enforcement; no comprehensive model or solutions to improve the law on handling
collateral assets as intangible real estate in a synchronized, stable, transparent, and
feasible manner.

Issues that the thesis needs to continue researching

- Clarify the foundational theories shaping the law on handling collateral assets
as real estate in Vietnam

- Analyze the overall process of constructing and implementing current legal
regulations, identifying the appropriate points and the shortcomings and limitations
compared to the practical management, transactions, and ensuring the rights of the
parties involved.

- Propose solutions to enhance the effectiveness of handling collateral assets as
real estate in the form of land use rights, evaluate the feasibility and effectiveness of
these solutions to protect the interests of the parties, ensure credit safety, and promote
the stable development of the real estate market.

1.3. Theoretical Basis of the Dissertation

1.3.1. Research Theory

- Theory of property rights
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- Theory of property and property rights

- Theory of securing the performance of obligations

- Theory of freedom of contract

- Theory of balancing interests

- Theory of ensuring the safety of credit activities

1.3.2. Research Questions and Research Hypothesis

Research question 1: What legal theories and doctrines should the law on
handling collateral assets as real estate in Vietnam be based on to be improved?

Research hypothesis 1: The law on handling collateral assets in the form of real
estate in Vietnam has not been built on a unified theoretical foundation and clear
doctrine, causing a lack of consistency in the implementation of the law.

Research question 2: What are the limitations in the current positive legal system
regarding the handling of collateral assets as real estate in Vietnam?

Research hypothesis 2: Limitations in the positive law system may arise from the
lack of consistency between general law and specialized law regulations.

Research question 3: What difficulties and obstacles are being encountered in the
practical implementation of these legal regulations, and what are the causes of these
difficulties and obstacles?

Research Hypothesis 3: The practical implementation of laws on handling secured
assets as real estate in the context of debt settlement faces many difficulties and obstacles.

Research question 4: How should the improvement of the law on handling
secured assets in the form of real estate in Vietnam be oriented?

Research Hypothesis 4: The process of improving the law on handling collateral
assets as real estate in Vietnam cannot rely solely on individual amendments to each
regulation, but requires a comprehensive and synchronized approach.
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CHAPTER 1 CONCLUSION

Chapter 1 has comprehensively outlined the research landscape related to the law
on handling secured assets as real estate in the future, thereby establishing the
academic and practical foundation for the entire thesis.

First, previous studies have provided important theoretical foundations on
property, real rights, property rights, and security for the performance of obligations,
while also initially analyzing the mechanisms for handling secured assets in civil law
and credit law. These results contribute to systematizing current legal regulations,
evaluating practical applications, and making recommendations for improvement,
creating a solid academic foundation for the thesis to inherit and develop.

Secondly, despite achieving many significant accomplishments, the research

works still have some limitations, especially when approaching the real estate market.
Notably, there is a lack of a comprehensive theoretical framework regarding the
specific legal nature of this type of asset; there is a deficiency of in-depth studies on
handling mechanisms in complex situations; and there is a lack of empirical analyzes
as well as a systematic approach to the relationships between stakeholders such as
investors, banks, and buyers. At the same time, issues related to registration,
information disclosure, priority order, and transparency in asset handling have not
been thoroughly researched.
Thirdly, by inheriting achievements and identifying research gaps, the thesis has
clearly identified key issues that need to be addressed, including: building a theoretical
system for handling secured assets as real estate in the context of the digital economy;
comprehensively analyzing and evaluating current laws and their practical
implementation; identifying shortcomings and their causes; and proposing solutions to
improve the law and enhance practical effectiveness in a synchronized, transparent,
and feasible manner.

Fourth, the thesis is developed on the foundation of a multidimensional
theoretical framework, integrating doctrines on property rights, assets, property rights,
and ensuring the fulfillment of obligations, combined with an interdisciplinary
approach and comparative law. This approach ensures scientific rigor and systematic
methodology, while also enhancing the capacity to interpret complex legal issues
related to real estate in the context of a market economy and international integration.

Fifth, the system of research questions, hypotheses, and approaches has been
firmly established, providing a consistent direction for the thesis content, ensuring the
logic, feasibility, and reliability of the research results.

Chapter 1 not only clarifies the theoretical and practical foundations of the
research issue but also identifies scientific gaps, establishes directions, and provides
the basis for implementing the subsequent chapters.



CHAPTER 2
THEORETICAL ISSUES REGARDING PROPERTY LAW
GUARANTY OF FUTURE REAL ESTATE DEVELOPMENT

2.1. Theory of Future Real Estate and Handling of Collateral Assets that

are Future Real Estate

2.1.1. Theory of Real Estate to be Formed in the Future

2.1.1.1. Concept of Real Estate to be Formed in the Future

Real estate formed in the future in a security relationship refers to real estate that
1s not yet existent or not yet completed at the time of establishing the security measure,
but is legally defined and linked to a specific real estate; at the same time, the property
rights to that real estate have arisen and can be converted into object rights, used to
secure the performance of obligations.

2.1.1.2. Characteristics of Real Estate to be Formed in the Future

It is an asset that is not yet fully materialized at the time of the transaction but has
a legal basis for future formation.

Having a "dual" nature, it is both a future physical asset and a current property right.

The rights to real estate that will be developed in the future are established early
but are closely dependent on the progress and capability of the investor.

The purpose of use is clearly defined after completion.

The value of the asset is linked to the process of formation and future completion.
Subject to strict and multi-layered regulation by the legal system.

There is a high level of risk in secured transactions.

2.1.1.3. Supplementary legal mechanisms in future real estate collateral relations

Financial Guaranty of Completion of the Project (GFA)

Bank guaranty

Guarantyd by a futures contract

2.1.2. Theory of handling collateral assets that are real estate formed in the future

2.1.2.1. Concept of handling collateral assets that are real estate formed in the future

Handling collateral assets is the activity of the secured party or the authorized
entity to realize the value of the asset during its formation or after it has been formed,
thru the handling of property rights in the incomplete stage and the direct handling of
real estate when it is complete, in order to recover the breached obligation according to
the procedures and conditions stipulated by law.

2.1.2.2. Characteristics of handling collateral assets that are real estate to be
formed in the future

The subject of processing transitions between property rights and physical assets.

There is a transformation and layering between security rights from personal
rights to real rights.

The processing depends on the construction progress and the legal conditions of
the project.

Difficulty in asset valuation at the time of processing.

High risk due to dependence on the capability and behavior of the investor.

The recovery value depends on the stage of asset formation.

The processing mechanism is complex, stratified, and costly.

2.1.2.3. The principle governing the handling of collateral assets is real estate to
be formed in the future



Principle of ensuring credit safety

Principle of protecting buyers and the weaker party:

Principle of balancing interests:

The principle of preventing risks rather than dealing with consequences:

2.2. Legal Theory on Handling Collateral Assets that are Real Estate
Formed in the Future

2.2.1. Concept and characteristics of the law on handling collateral assets that
are real estate formed in the future

2.2.1.1. The concept of law regarding the handling of collateral assets that are
real estate formed in the future.

The law on handling collateral assets that are real estate formed in the future is a
system of legal principles and norms that regulate the conditions, procedures, and
methods for realising the value of property rights or real estate assets that are in the
process of formation in order to settle breached obligations, ensure the effectiveness of
security rights, legal safety for relevant parties, and the stability of the real estate
market.

2.2.1.2. Characteristics of the law on handling collateral assets that are future real
estate

The law on handling collateral assets that are real estate formed in the future
arises from the security rights and obligations between the parties.

The law on handling collateral assets that are real estate formed in the future is
established in the spirit of freedom of agreement within the framework of the law.

The law on handling collateral assets that are real estate formed in the future, which
were formed later, reflects the transition from a centrally planned economy to a market
economy.

The law on handling collateral assets that are real estate formed in the future
aims to balance the interests of all parties and protect the public interest.

2.2.2. The role of law in handling collateral assets that are real estate formed
in the future

Protect the legitimate rights and interests of the parties in the security
relationship.

Limit legal and economic risks in future real estate transactions.

Protect the interests of relevant third parties and the order of transactions.

Balancing benefits and reducing systemic risk in future real estate transactions.

2.2.3. Content of legal adjustments regarding the handling of collateral assets
that are real estate formed in the future

2.2.3.1. Conditions for the right to dispose of collateral assets that are real estate
formed in the future to arise

2.2.3.2. The subjects in the relationship of handling collateral assets that are real
estate formed in the future

2.2.3.3. Method of handling collateral assets that are real estate formed in the
future

2.2.3.4. Sequence and procedure for handling collateral assets that are real
estate formed in the future

2.3. Some factors affecting the law and its implementation regarding the
handling of collateral assets that are real estate formed in the future.
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2.3.1. Factors affecting the law on handling collateral assets that are future real
estate

2.3.1.1. The specific legal nature of real estate formed in the future

2.3.1.2. Factors of credit policy and banking system safety:

2.3.1.3. Factors requiring protection for buyers and bona fide third parties:

2.3.1.4. International standards for credit safety

2.3.2. Factors affecting the implementation of laws on handling collateral
assets that are future real estate

2.3.2.1. Awareness of the subjects

2.3.2.2. Capacity to organize law enforcement and supporting infrastructure

2.3.2.3. Specific factors regarding the legal and actual status of assets as future
real estate

2.3.2.4. Factors of legal compliance, cooperation, and coordination mechanisms.
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CHAPTER 2 CONCLUSION

Chapter 2 has clearly established the legal nature, structure of rights, guiding
principles, and specific characteristics of the collateral asset handling mechanism
under conditions where the asset is incomplete, from which the following conclusions
can be drawn:

First, real estate under construction is a specific type of asset, identified based on
traditional legal theories of property and property rights, but possessing a distinct legal
nature due to its incomplete or non-existent physical form at the time of transaction.
However, under the assurance of the law and contractual commitments, this type of
asset remains a legal subject of civil transactions, including secured transactions.

Secondly, real estate under construction possesses outstanding legal
characteristics: the dual nature between future tangible assets and current property
rights; dependence on the progress, capacity, and legal compliance of the investor; and
the fluctuating value of the asset throughout the development process. These factors
increase the complexity of establishing, executing, and handling security rights for this
type of asset compared to existing real estate.

Thirdly, from the perspective of ensuring the fulfillment of obligations, real
estate in the future construction phase carries a high legal risk, stemming from the
possibility of non-formation of assets, the legal status of the project, and the capacity
of the involved parties to execute. Therefore, the law needs to establish a strict control
mechanism regarding legal conditions, registration, information disclosure, and risk
management to ensure legal safety for the involved parties.

Fourth, the legal system regulating real estate in the digital economy is
multidisciplinary, intersecting with the fields of civil law, land law, construction, real
estate business, credit-banking, and consumer protection. This requires coordination,
synchronization, and transparency of the legal system to meet the complexity of this
type of asset.

Fifth, in practice, many supplementary legal mechanisms have emerged, such as
financial guaranties for project completion, bank guaranties for deposits, and
mortgages on property rights arising from contracts, alongside traditional security
measures. These tools, although not traditional security measures, play an important
role in reducing risks and increasing the efficiency of secured transactions.

Sixth, the approach to researching real estate in the context of digital
transformation and the mechanism for handling collateral for this type of asset needs
to integrate traditional legal doctrines, modern analytical models, and international
experience, thereby clearly identifying the legal nature, rights structure, and
operational principles of the collateral mechanism in the context of a complex real
estate market.

CHAPTER 3
CURRENT LEGAL STATUS AND IMPLEMENTATION PRACTICE
LAW ON THE HANDLING OF COLLATERAL ASSETS THAT ARE
FUTURE REAL ESTATE IN VIETNAM

3.1. Current legal status and practical implementation of laws regarding the
conditions for the right to dispose of collateral assets that are real estate formed
in the future
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3.1.1. Current legal status regarding the conditions for the emergence of the
right to dispose of collateral assets that are real estate formed in the future

Current legal regulations are still fragmented, requiring greater consistency
between the Civil Code and specialized laws. The Vietnamese legal system regarding
the grounds for handling collateral assets, specifically real estate with a mortgage, has
seen significant development from Decree 165/1999/ND-CP dated November 19, 1999,
on secured transactions, to Decree 21/2021/ND-CP (Decree 21) issued on March 19,
2021, and the 2015 Civil Code. From a rudimentary, detail-lacking model, the law has
transitioned to a modern one, emphasizing the role of agreements, increasing
flexibility, and aligning with market realities. However, practical application shows
that issues still exist, such as: the lack of specific regulations for future real estate; a
lack of guidance on the timing of ownership formation; fragmentation in specialized
legislation; and difficulties in complex situations like bankruptcy and enforcement.
These limitations highlight the need for continued legal refinement to ensure higher
legal certainty for secured asset disposal in the context of a rapidly developing real

estate market.

3.1.2. Practice of implementing the law on conditions for the emergence of the
right to dispose of collateral assets that are real estate formed in the future
Table 3.1. Summary of conditions for the right to dispose of collateral assets,
which are real estate formed in the future from sample contracts

The condition for the right to dispose
of the collateral property, which is
real estate with a mortgage, is met.

Vietcombank

BIDV | Agribank | Agribank

Due but not fulfilled

The violation leads to early
processing.

Failure to maintain insurance on the
collateral

Decline in the value of collateral

Other cases as provided by law

Pre-suit mediation clause

RIRIKQ] & &K

XI&|& X &%

X{& X| &%

XK & &%

«/: mentioned in the contract

X: not mentioned in the contractfrom sample contracts
Most banks identify the legal basis for handling collateral, which is real estate
formed in the future under Article 299 of the 2015 Civil Code, primarily based on the
guarantor's failure to fulfilll or violation of obligations. This regulation ensures
compliance with current laws and the rights of the secured party, allowing for the
handling of assets if any breach of obligations occurs under the contract.
Table 3.2. Summary of conditions for the emergence of the right to handle
collateral assets that are real estate formed in the future, collected from the

survey
Level
Std. Corrected item-
Mean . . .
Content (Trun Deviation | total correlation
binh)g (Do léch (H¢ so twong
chuin) quan bién tong)
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Legal 3. The collateral is real estate that is
handled when the guarantor fails to use the loan
for the purpose committed to in the contract.

2,83

0,883

0,192

Legal 4. The collateral is real estate that is
subject to foreclosure if the guarantor fails to
fully fulfilll their obligation to repay the
principal and interest.

3,04

1,110

0,530

Cronbach's Alpha (original)

0.765

Cronbach's Alpha (after removing legal basis 3)

0,780

Source: Compiled by the author

The results of the expert survey show that the most common legal basis for handling
collateral and receiving high consensus is that real estate with a mortgage is a violation of the
obligation to repay principal and interest. Conversely, grounds for violating the intended use
of loan funds are not highly regarded for their suitability and are rarely applied in practice due
to difficulty in proving them and a lack of clear legal basis. This reflects the current practice of
handling collateral, which is primarily based on financial obligation violations, in accordance
with legal regulations and judicial practice.

3.2. Current legal status and practical implementation of laws regarding
subjects in the context of handling collateral assets that are real estate formed in
the future.

3.2.1. The current legal status of subjects in the relationship of handling
collateral assets that are real estate formed in the future.

Guarantor

Beneficiary

Relevant parties: Investor; Secondary buyer; Land registration agency; Civil
judgment enforcement agencies; Housing Management Agency (Department of
Construction)

All parties involved in handling future real estate play an important role, but
current laws do not clearly define the functions, powers, and responsibilities of each
party, leading to legal gaps and a lack of synchronized coordination. Additionally,
there are no specific regulations regarding the rights and obligations of property buyers,
which creates risks related to the progress, quality, and cooperation of the developer.
This affects transparency and the efficiency of handling collateral assets, requiring the
early completion of the legal framework regarding entities and coordination
mechanisms in handling future real estate.

3.2.2. Practices in implementing the law regarding subjects in the relationship of
handling collateral assets that are real estate formed in the future

Judgment No. 02/2024/DS-ST of the People's Court of Cai Rang District, Can
Tho City, is a typical example of complex disputes in handling collateral assets that
are land use rights certificates, reflecting a significant gap in project management
when the investor can seize and use customers' certificates for illegal transactions,
posing systemic risks to the mortgage bank. The court's decision affirms the right of
disposition belongs to the person in whose name the property is registered, strengthens
the rights of legally mortgaged banks, and guides the completion of mechanisms to
protect homebuyers and credit institutions in future real estate transactions.

The practice of handling collateral assets that are real estate formed in the future
shows the complexity of the parties involved, especially when the guarantors and
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borrowers are not the same. Judgment No. 03/2018/KD-TM between Bank B,
Company H, and Company K at the Hai Phong City People's Court is a typical
example of the risks that arise when the guarantor does not cooperate or illegally
transfers assets, making it difficult for the bank to control and recover the debt. The
"subject separation" model increases legal risk due to unfinished assets, difficulty in
control, and a high likelihood of conflicts of interest. At the same time, current laws
lack sufficiently strong mechanisms for monitoring and protecting the secured party
when the asset is moved or disputed. Therefore, it is necessary to improve the legal
framework for control mechanisms, protect the interests of the secured party, and
effectively handle cases of illegal asset transfer, in order to reduce risks and enhance
the practical efficiency of secured transactions with future real estate.
Table 3.3. Identify the guarantor and the secured obligor.

Level
Mean Std. Corrected item-
Content (Trun Deviation | total correlation
binh)g (D 1éch (HE s0 twong
chuan) quan bién tong)
Legal 5. The guarantor and the person 3.44 0,987 0,503
obligated are the same.
Legal 6. The guarantor and the person
obligated are two different individuals. 2,81 1,003 0,433
Legal 7. An asset is future real estate that is 2.60 1,125 0.382
mortgaged for multiple loans.
Cronbach's Alpha 0,780

Source: Compiled by the author

The results of the expert survey show that the "borrower uses their own assets as
collateral" model (same entity) is common and highly regarded in future real estate
secured transactions. Conversely, the "third-party mortgage" or "multiple mortgage"
model, although legally permitted, is not widely used, carries significant risks, and is
not highly regarded for its reliability. This quantitative data reinforces the observation
that real estate transactions secured by future assets are still primarily following the
traditional model, but more actual data is needed for a more comprehensive conclusion.

3.3. Current legal status and practical implementation of laws regarding the
method of handling collateral assets that are real estate formed in the future.

3.3.1. Current Status of Laws Regarding Methods for Handling Collateral
Assets that are Real Estate Formed in the Future

The current methods for handling collateral assets that are future-formed real
estate include: (1) transferring the purchase and sale contract by agreement, which is
common in practice but limited for social housing; (2) receive the collateral to offset
the debt when the parties have an agreement; (3) selling the collateral, which can be
done thru auction or self-sale if agreed upon in advance. However, implementing these
methods is still difficult due to overlaps and inconsistencies between legal regulations,
difficulty in determining priority rights, asset valuation and liquidity, as well as a lack
of specific guidance on processing procedures and the obligations of relevant parties.
These shortcomings are the cause of many practical disputes when handling future real
estate.

3.3.2. Practice of implementing laws on methods of handling collateral assets
that are real estate formed in the future
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Chart 3.1. Ratio of Non-Performing Loans to Total Outstanding Credit by
Quarter
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Source: State Bank of Vietnam Electronic Information Portal

The non-performing loan ratio increased significantly from 2022 to 2024, with
loans related to future real estate contributing significantly due to their high risk and
difficulty in collection. This increases the pressure to finalize the legal framework for
handling collateral, especially for real estate with long-term land use rights, in order to
improve debt recovery efficiency and control credit risk in a volatile economic
environment.

Chart 3.2. Value of civil judgment execution
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Statistics show that handling collateral thru the courts, especially cases involving
future real estate, is still common but faces many limitations in terms of time and cost
due to the involvement of multiple parties and lengthy legal processes. This reduces
processing efficiency, potentially causing asset value losses, affecting the rights of
parties, and increasing bad debt, highlighting the need to improve processing
mechanisms and protect asset value in the market.

Table 3.4. Determine the method of handling the collateral asset as real estate
with a mortgage.

Level
Mean Std. Corrected item-tot’al
Content Deviation correlation (HE so
(Trung PO b
. (D0 léch twong quan bién
binh) iy z
chuan) tong)
Legal 8. Handling collateral assets, which are real 2,83 1,117 0,738
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estate, by mutual agreement to sell the assets
without going thru an auction organization.

Legal 9. Handling collateral assets that are real
estate with a mortgage, in cases where both parties
agree to sell the asset but the bank encounters 3,00 0,923 0,632
difficulties when the borrower does not cooperate
in handing over the asset to the buyer.

Legal 10. Handling collateral assets, which are real
estate with a mortgage, by selling the assets thru an 2,90 0,973 0,306
auction organization.

Cronbach's Alpha 0,780

Source: Author's survey

The results of the quantitative study show that the scales have high reliability, but
the practical application of methods for handling collateral assets such as future-
formed real estate, such as selling by agreement or auction, is not yet widespread and
the effectiveness is unclear. The biggest problem currently is the difficulty in the
borrower not cooperating to hand over the assets to the buyer despite having a
settlement agreement, reflecting the limitations of current laws in ensuring the
feasibility of handling mortgaged real estate and directly affecting the efficiency of
debt recovery for credit institutions.

3.4. Thye trang phap luit va thwe tién thwe hién phap luit vé trinh tu,
thProcedures in the handling of collateral assets that are future-formed real
estate

3.4.1. Current legal status of the procedures for handling collateral assets that
are real estate formed in the future

The First, Notice Regarding the Handling of Collateral

The Second, Handover and Seizure of Collateral

The Third, Valuation, applying methods, and conducting asset disposal.

The Fourth, secure payment of obligations in order of priority

The sequence and procedures for handling collateral assets that are real estate
with a mortgage have been quite fully regulated by law, ensuring a balance of interests
and transparency. However, due to the complex nature of this type of asset, there are
still limitations in verification, seizure, valuation, and registration of security measures,
making disputes likely and hindering the enforcement process.

3.4.2. Practices in implementing the law on the order and procedures for
handling collateral assets that are real estate formed in the future

Because the law does not clearly specify the mandatory content of the notice of
seizure of collateral, banks implement it inconsistently - some only notify of the
seizure without stating the method and time of handling, leading to a lack of
transparency and easy disputes. Practice shows that this legal gap affects the rights of
stakeholders, especially in transactions involving future real estate. Therefore, it is
necessary to improve regulations regarding the content, form, and order of notifying
the seizure of collateral to increase transparency and limit disputes.

The Law on Credit Institutions (Amendment) 2025 fully codified the right of
credit institutions to seize collateral, addressing previous legal gaps and creating a
transparent and stable mechanism for dealing with bad debts. Before this regulation,
many judgments from the Hai Duong Provincial People's Court (appeals), such as
Judgment No. 38/2022/DS-PT dated September 28, 2022, which resolved disputes
over the obligation to hand over collateral related to bad debts arising from credit
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agreements, showed that banks faced difficulties when they did not have the right to
seize collateral if the contract did not specify it, leading to disputes that had to be
resolved thru the courts and enforcement. This underscores the importance of
perfecting the law to protect the interests of parties in secured transactions with Real

Estate future

Table 3.5. Assessment of the sequence and procedures for handling collateral

assets that are real estate with a mortgage.

Level
Corrected
Std. item-total
Mean .. .
Content (Trung Deviation correlat;on
. (D0 lech (HE so
binh) Py
chuan) | twong quan
bién tong)
Procedure 1. When dealing with collateral assets that are real
estate with a mortgage, the bank sends a notice of collateral
asset disposal to the borrower, but the borrower does not 2,90 0,881 0,424
receive the notice for various reasons.
Procedure 2. Can the right to seize collateral under Resolution
42/2017/QH14 dated June 21, 2017 recover a significant 781 1.085 0.325
amount of bad debt secured by real estate in general and real ’ ’ ’
estate with mortgage rights in particular?
Procedure 3. When processing collateral assets that are real
estate with a mortgage, it was found that the value of the assets 3.06 1.295 0.587
had changed compared to the time of the mortgage, leading to ’ ’ ’
difficulties for the bank in handling them.
Procedure 4. When dealing with collateral assets that are real
estate with a mortgage, and the buyer (transferee) takes a very
long time to transfer ownership confirmation because the 3.00 1.149 0.350
borrower has to complete the procedures for transferring the ’ ’ ’
Certificate of Ownership of Housing first, and only then
proceed with the transfer procedures for the buyer.
Procedure 5. Does the order of payment priority and exemption
from tax and fee obligations for lenders and transferees under
Resolution 42/2017/QH14 dated June 21, 2017, effectively 2,73 0,917 0,615
resolve a significant amount of bad debt secured by real estate
in general and real estate with future in particular?
Cronbach's Alpha 0,739

Source: Author's survey

Quantitative results show that the scales have good reliability, but there are still

many difficulties in the practical handling of collateral assets, which are real estate
with a mortgage. Banks often encounter difficulties when the value of the asset
changes compared to the time of the mortgage, and when the transfer procedures for
the buyer are delayed due to having to wait for the completion of the ownership
certificate. Some regulations regarding notification, seizure, payment priority, or tax
and fee exemptions have not yet shown clear effectiveness in practice, leading to many
neutral opinions in the survey.

3.5. Causes of limitations in the law and practice of implementing the law on
handling collateral assets, specifically future real estate, in Vietnam
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3.5.1. The limited causes stem from the current legal status regarding the
handling of collateral assets, specifically real estate to be formed in the future.

The law on handling collateral assets, particularly real estate with a mortgage,
still has many limitations and shortcomings, such as scattered and inconsistent
regulations, leading to difficulties in application and the emergence of disputes. There
are no specific regulations, and there is a lack of clear guidance on the timing of
ownership rights, the order and procedures for handling, transferring, valuing, and
registering property rights, especially when the property is not yet complete.
Coordination between stakeholders and management agencies is still loose, lacking
clear mechanisms for transferring "power of attorney" to the secured party, and there is
no separate processing procedure for future assets in execution of judgments.
Additionally, priority processing, valuation, and payment methods still face many
obstacles due to overlaps between laws, a lack of valuation standards, and the largely
voluntary nature of security registration. These limitations reduce processing
efficiency, extend debt recovery time, and increase the risk of disputes in practice.

3.5.2. Causes of limitations in the practical implementation of laws on
handling collateral assets that are future-formed real estate

Although mortgage contracts from major banks are based on Article 299 of the
2015 Civil Code to establish the basis for handling collateral assets, there are still
many shortcomings in practice with future real estate due to the lack of specific
regulations, the lack of standardization of specific conditions, and the insufficient
anticipation of risks arising during the project. The bank's right to dispose of assets is
easily affected due to its dependence on the investor's obligations and the lack of
control mechanisms, leading to prolonged disputes when the investor defaults.
Additionally, when the guarantor is not the borrower, the bank finds it difficult to
control the assets, and current legal measures are insufficient to protect the interests of
the secured party. Processing methods such as selling, auctioning, accepting assets to
offset obligations, etc. They face many practical obstacles due to the lack of specific
regulations for future real estate, lengthy ownership transfer procedures, inconsistent
valuations, and the absence of detailed guidance on notifying the handling of collateral
assets, which reduces debt recovery efficiency, leads to disputes, and increases
implementation costs.
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CHAPTER 3 CONCLUSION

Chapter 3 has conducted a comprehensive analysis of the legal status and
practical implementation of handling collateral assets as real estate in Vietnam from
various perspectives: conditions for the emergence of handling rights, related parties,
methods, and procedures for handling. From that, several key conclusions can be
drawn:

First, Vietnamese law has gradually formed a relatively complete legal

framework for the handling of secured assets in general and real estate in particular,
contributing to increased transparency, safety, and predictability in credit activities.
The recognition of the right to real estate as collateral and the legalization of the right
to seize assets are significant steps forward.
Secondly, practice shows that the mechanism for handling secured assets mainly relies
on the breach of debt repayment obligations, creating stability and feasibility. At the
same time, credit institutions have proactively specified these conditions in contracts,
increasing the efficiency of handling as well as risk control.

Thirdly, the current legal system still has many structural limitations as it does
not accurately reflect the specific nature of real estate in the form of unfinished
projects - a type of asset that is "transitional," dependent on project progress and the
involvement of multiple parties, leading to legal gaps in determining handling
conditions, asset transfer, and a lack of specialized regulations for each handling
method.

Fourth, the practical application still faces many difficulties such as: lack of
consistency among credit institutions, difficulty in handling specific risks, heavy
reliance on investors and the legal status of projects, non-synchronized coordination
processes, and issues arising like changes in asset status, disputes, and prolonged
procedures for transferring ownership.

Fifth, the multi-layered legal relationships between the parties involved in real
estate transactions have been initially recognized by the law, but there is still a lack of
effective regulatory mechanisms, leading to a significant risk of conflicts of interest
and difficulties in handling secured assets.

Overall, the legal framework for handling real estate in the context of financial
leasing in Vietnam has only reached a level of "sufficient framework" but not yet
"sufficient depth" and "necessary specialization"; the practical application, although
progressing, still does not meet the requirements for this type of asset, which is
complex and closely linked to the dynamic development of the market.

Therefore, the continued refinement of the law toward specialization in real
estate with collateral, enhancing the interconnection between legal fields, and
improving enforcement efficiency is very necessary. This is an important foundation to
ensure the legitimate rights and interests of the entities, enhance the efficiency of
handling bad debts, protect the safety of the credit system, and promote the sustainable
development of the Vietnamese real estate market.
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CHAPTER 4
DIRECTION, SOLUTIONS TO IMPROVE THE LAW AND ENHANCE THE
EFFECTIVENESS OF IMPLEMENTING THE LAW ON HANDLING REAL
ESTATE COLLATERAL IN VIETNAM IN THE FUTURE

4.1. Forecasting the market context and trends affecting the law on handling
collateral assets as future real estate in Vietnam

4.2. Orientation for perfecting the law on handling collateral assets as future
real estate in Vietnam

Toward ensuring credit safety linked with stabilizing the real estate market

Toward balancing the interests of the involved parties

Toward enhancing the protection of buyers and bona fide third parties

Toward enhancing feasibility and effective implementation

4.3. Solutions for perfecting the law on handling collateral assets as future
real estate in Vietnam

4.3.1. Regarding the conditions for the emergence of the right to handle future
real estate collateral

Complete Articles 295 and 318 of the 2015 Civil Code to clearly define secured
assets, including: (i) real estate under construction; (i1) property rights from housing
purchase contracts in the future residential area; (iii) the right to request the issuance of
a Certificate of Ownership and related benefits

It is necessary to clarify in Article 299 of the Civil Code that the right to handle
arises when there is a breach of obligation or according to the agreement, and is not
completely bound by the issuance of the Certificate.

4.3.2. Improving the law on subjects in the relationship of handling future real
estate collateral

Perfecting the rights of the secured party and the seizure mechanism:

Establish the obligation for coordination of the investor.

Publicizing the status of "disposal restrictions"

Establish asset ownership identification codes and data connectivity
Automatically reserve priority order when issuing certificates.

Establish separate procedures for enforcement and bankruptcy

4.3.3. Improving the law on methods of handling collateral assets that are real
estate formed in the future

Mandatory registration for property rights arising from contracts for the sale of
future real estate Supplement methods of handling thru the transfer of contracts for the
sale of future real estate Acknowledge flexible exploitation methods.

Clarify the relationship between the main contract and the security contract.

Develop a standardized operating procedure (SOP) for the method of contract
transfer Ensure the right of credit institutions to handle without being considered real
estate business

4.3.4. Complete the legal framework on the procedures and processes for
handling collateral assets that are future real estate

Expected: Inter-agency process (Standard Operating Procedure - SOP) for
handling the transfer of real estate purchase and sale contracts for future properties,
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Ministry of Justice - Ministry of Construction - Ministry of Agriculture and Rural
Development - State Bank of Vietnam.
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4.4. Solutions to enhance the effectiveness of implementing laws on handling
collateral assets that are real estate to be formed in the future
Strengthen inspection, supervision, and transparency in risk management for
transactions secured by future real estate.
Table 4.1. Technological Solutions

Level
Std. .Corrected
Mean . . item-total
Content Deviation . A
(Trung A 1n correlation (H¢
binh) (D9 Igch s0 twong quan
chuan) g4

bién tong)

Technology 2. Digitize transaction registration
data to ensure that real estate in general, and
future real estate in particular, is secure, and grant 421 0,709 0,661
information sharing rights to relevant authorities
and credit institutions.

Technology 3. The law needs to recognize the
legal validity of credit agreements and security
agreements in electronic form, digital documents, 4,14 0,804 0,546
to facilitate the rapid handling of real estate
collateral.

Technology 4. The law needs to establish the
legal basis for electronic auctions to increase
transparency, improve buyer access, and expedite
the handling of collateral.

4,39 0,579 0,671

Cronbach's Alpha 0,776

Source: Author's survey of experts
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Strengthen governance, enhance capacity, and coordinate among parties in
handling secured assets that are real estate to be formed in the future.

Strengthen the dissemination and education of legal knowledge for officials, civil
servants, and various strata of the population in the implementation of laws regarding
the handling of secured assets that are real estate formed in the future. Reorganize and
innovate in the organization, apparatus, and staffing for the task of organizing the
enforcement of laws on handling secured assets that are real estate to be formed in the
future.

4.2.4. Orienting the completion of legislation on handling collateral ass

4.4.4. Strengthen legal dissemination and education for officials, civil servants,
and all segments of the population regarding the enforcement of laws on handling
real estate collateral formed in the future. 1

4.4.5. Perfecting and innovating the organization, apparatus, and personnel
involved in the implementation of legal regulations on handling collateral assets
that are real estate formed in the future.
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CHAPTER 4 CONCLUSION

From the analysis of the market context, development trends, legal risks, as well
as the orientations and solutions for perfecting the law on handling collateral assets as
real estate in the form of future land use rights, it can be affirmed that legal reform in
this area is an inevitable, comprehensive, and strategic requirement for the stability of
the real estate market as well as the Vietnamese financial system.

The period from 2025 to 2030 is expected to see strong development in the real
estate market, with rapid urbanization and the expansion of capital mobilization
channels continuing to affirm the central role of real estate in credit activities.
However, the "incomplete" nature of this type of asset brings along many legal risks,
from conflicts of interest among parties to the risk of systemic risk propagation,
requiring the law to be improved to enhance transparency, predictability, and
enforcement effectiveness.

The legal reform directions have established four basic pillars: ensuring credit
safety linked to market stability; balancing the interests of the parties; enhancing the
protection of buyers and bona fide third parties; and improving the feasibility and
effectiveness of law enforcement. These pillars are closely interconnected and
complement each other to build a comprehensive legal framework that ensures
economic efficiency while meeting the requirements of fairness and social stability.

In addition, the proposed specific solutions have focused on addressing current
obstacles, from the conditions for the emergence of handling rights, the legal status of
the entities, to the methods and procedures for handling secured assets. Establishing a
"continuous" legal mechanism, recognizing the "property rights" nature of real estate
in the context of time-limited transactions, diversifying handling methods (especially
contract transfers), along with standardizing inter-agency processes, has laid the
foundation for a transparent, synchronized, and efficiently operating legal system.

In addition, enhancing the effectiveness of law enforcement is emphasized thru
the establishment of a national database, promoting digital transformation,
strengthening risk management, inter-agency coordination, and intensifying legal
dissemination and education. This is a modern approach, viewing the law both as a
regulatory tool and as a foundation for risk management and market transparency.

However, implementing these solutions requires appropriate financial,
technological, and human resources, along with consistent coordination and a
reasonable roadmap to avoid market disruption. Therefore, legal reforms should be
implemented step by step, with pilot programs, impact assessments, and flexible
adjustments.

The improvement and enhancement of the effectiveness of the law on handling
secured assets, particularly real estate in the context of debt restructuring, not only
address immediate issues but also build a modern, transparent, and sustainable
institutional foundation. This is a prerequisite for controlling credit risk, improving
debt handling quality, ensuring financial system safety, and promoting the stable and
healthy development of the Vietnamese real estate market in the long term.
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CONCLUSION

On the basis of comprehensively synthesizing and inheriting the research results
in the thesis, it can be affirmed that the study of laws on handling secured assets as
collateral real estate has been approached systematically, scientifically, and rigorously,
from fundamental theory to practical implementation and legal improvement
orientation.

The thesis has built a solid academic foundation thru the study and evaluation of
research works both domestically and internationally, while also identifying existing
academic gaps. The dissertation has established a multidimensional theoretical
framework, combining theories of property rights; theories of assets, property rights,
and security for the performance of obligations, thereby clarifying the theoretical basis
for analyzing complex legal issues related to real estate in the context of a market
economy and international integration.

Next, the thesis deeply analyzed the specific legal nature of real estate in the
future with respect to its status as a "transitional" type of asset, combining elements of
future tangible assets and existing property rights, while also being influenced by
project progress, the capacity of the parties involved, and market factors. This
characteristic not only increases legal risks but also necessitates a distinct legal
mechanism that aligns with the specific nature of this type of asset during the
establishment, execution, and handling of security rights.

On that theoretical foundation, the thesis conducted a survey and analysis of the

legal status and practical implementation in Vietnam, thereby pointing out that
although the legal framework for handling collateralized real estate has been gradually
established and improved, there still exist structural limitations. Current laws still lack
specialization, do not fully reflect the characteristics of real estate in the context of
time-sharing, lack interconnection between legal fields, and practical application faces
many difficulties due to ineffective coordination mechanisms, high legal risks, and
conflicts of interest among the involved parties.
Based on that, the thesis proposed a system of orientation and solutions to improve the
law thru a comprehensive and modern approach, emphasizing four pillars: ensuring
credit safety linked to market stability; balancing the interests of stakeholders;
enhancing protection for buyers and bona fide third parties; and increasing the
feasibility and effectiveness of law enforcement. The solutions not only focus on
improving the regulatory system but also emphasize reforming implementation
processes, digitizing governance, enhancing enforcement capacity, and strengthening
inter-sectoral coordination, in line with the context of digital economy development
and globalization.

Especially, the thesis has contributed to shaping a new approach in handling
secured assets as real estate with collateral, shifting from the mindset of "handling the
object" to "handling the rights," in accordance with the legal nature of this type of
asset. The recommendation to establish a continuous legal mechanism, ensuring
counter-effectiveness and priority order throughout the asset's lifecycle, diversifying
handling methods, and standardizing inter-sectoral processes has laid the foundation
for a transparent, synchronized legal system capable of operating effectively in
practice.
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However, the thesis also points out that the implementation of these solutions
requires significant resources, coordinated efforts, and a reasonable implementation
roadmap to ensure feasibility and minimize negative impacts on the market. Therefore,
legal reforms need to be implemented step by step, with pilot projects, impact
assessments, and flexible adjustments in line with practical realities.

It can be affirmed that the thesis has achieved its research objectives, making
significant contributions to the development of theories and practices in the law
regarding the handling of secured assets as real estate in the context of business
transactions, while also providing sound scientific arguments for the process of legal
refinement and enhancing the effectiveness of implementation in Vietnam. In the long
term, the research results of the thesis not only hold value for the field of civil law and
real estate business but also contribute to ensuring the safety of the financial system,
improving the quality of debt resolution, and promoting the stable and sustainable
development of the Vietnamese real estate market in the context of international
economic integration.
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